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THE BOROUGH OF ENGLEWOOD CLIFFS
HOUSING ELEMENT AND FAIR SHARE PLAN

I INTRODUCTION

This document is presented in two parts; which include (i) the Borough of Englewood Cliffs Master
Plan Housing Element and (ii) the Borough of Englewood Cliffs Fair Share Plan. This Housing Element
and Fair Share Plan (“HEFSP”) addresses the Borough’s compliance with the Municipal Land Use
Law (“MLUL"), relevant Uniform Housing Affordability Controls (“UHAC”) regulations, the
requirements of the Uniform Housing Affordability Controls (“UHAC”) regulations, the requirements
of the New Jersey Fair Housing Act (N.J.S.A. 52:27D-301 et seq.) as amended by the A4/S50
legislation signed into law on March 20, 2024, and other applicable law.

The Master Plan Housing Element will examine the Borough’s demographic, population, and
employment characteristics, along with the Borough’s housing stock and development trends
throughout the decades. A Housing Plan, according to the MLUL N.J.S.A. 40:55D-28b(3), must
include, but is not limited to, residential standards and proposals for the construction and
improvement of housing. According to N.J.S.A. 52:27D-310, the Housing Element shall contain at
least the following:

e Aninventory of the municipality's housing stock by age, condition, purchase or rental value,
occupancy characteristics, and type, including the number of units affordable to low-and
moderate-income households and substandard housing capable of being rehabilitated, and
in conducting this inventory the municipality shall have access, on a confidential basis for the
sole purpose of conducting the inventory, to all necessary property tax assessment records
and information in the assessor's office, including but not limited to the property record
cards;

e A projection of the municipality's housing stock, including the probable future construction of
low- and moderate-income housing, for the next ten years, taking into account, but not
necessarily limited to, construction permits issued, approvals of applications for development
and probable residential development of lands;

® An analysis of the municipality's demographic characteristics, including but not necessarily
limited to, household size, income level and age;

e An analysis of the existing and probable future employment characteristics of the
municipality;

e A determination of the municipality's present and prospective fair share for low- and
moderate-income housing and its capacity to accommodate its present and prospective

housing needs, including its fair share for low- and moderate-income housing, as established
pursuant to section 3 of P.L.2024, c.2 (N.J.S.A. 52:27D-304.1);

e A consideration of the lands that are most appropriate for construction of low- and
moderate-income housing and of the existing structures most appropriate for conversion to,
or rehabilitation for, low- and moderate-income housing, including a consideration of lands
of developers who have expressed a commitment to provide low- and moderate-income
housing;

e An analysis of the extent to which municipal ordinances and other local factors advance or
detract from the goal of preserving multigenerational family continuity as expressed in the
recommendations of the Multigenerational Family Housing Continuity Commission, adopted
pursuant to paragraph (1) of subsection f. of section 1 of P.L.2021, ¢.273 (N.J.S.A. 52:27D-

329.20);




e For a municipality located within the jurisdiction of the Highlands Water Protection and
Planning Council, established pursuant to section 4 of P.L.2004, ¢.120 (N.J.S.A. 13:20-4), an
analysis of compliance of the housing element with the Highlands Regional Master Plan of
lands in the Highlands Preservation Area, and lands in the Highlands Planning Area for
Highlands-conforming municipalities. This analysis shall include consideration of the
municipality’s most recent Highlands Municipal Build Out Report, consideration of
opportunities for redevelopment of existing developed lands into inclusionary or 100
percent affordable housing, or both, and opportunities for 100 percent affordable housing
in both the Highlands Planning Area and Highlands Preservation Area that are consistent
with the Highlands regional master plan; and

® An analysis of consistency with the State Development and Redevelopment Plan, including
water, wastewater, stormwater, and multi-modal transportation based on guidance and
technical assistance from the State Planning Commission.

The Fourth Round Housing Element and Fair Share Plan reiterates how the Borough complied with
its Third Round affordable housing obligations under the Borough's Court-approved Third Round
Housing Element and Fair Share Plan and Third Round Final Judgment of Compliance and Repose
(“JOR”), entered on December 22, 2020 (attached hereto as Appendix K), and also addresses
how the Borough intends to meet its fair share obligations for the Fourth Round as adopted by the
Borough in its binding resolution on January 28, 2025 (attached hereto as Appendix A), and
affirmed by Court in its Order entered on DATE! (attached hereto as Appendix C). The Housing
Element and Fair Share Plan is part of the Borough of Englewood Cliffs’ request via its
Declaratory Judgment Complaint filed January 30, 2025 (attached hereto as Appendix B) to
acquire compliance certification from the Affordable Housing Dispute Resolution Program (“the
Program”) and will include the projects and strategies addressing the Borough’s affordable
housing obligations.

. BOROUGH OF ENGLEWOOD CLIFFS FOURTH ROUND HOUSING ELEMENT
A. OVERVIEW

This Fourth Round Housing Element and Fair Share Plan has been prepared in response to the
requirements set forth in the amendments to the Fair Housing Act known as Bill A4/S50 (“FHA
Amendments”) signed into law on March 20, 2024. The law reformed municipal responsibilities
regarding the provision of affordable housing for the fourth round and beyond in 10-year rounds
of housing obligations beginning on July 1, 2025. The changes and regulations for the FHA
Amendments are further explained in Section I.D and Section II.E below.

In accordance with the Municipal Land Use Law (“MLUL") at N.J.S.A. 40:55D-28b(3), this Fourth
Round Housing Element and Fair Share Plan (“HEFSP”) has been prepared pursuant to N.J.S.A.
52:27D-310, which specifies that the HEFSP must include a “determination of the municipality's
present and prospective fair share for low- and moderate-income housing and its capacity to
accommodate its present and prospective housing needs, including its fair share for low- and
moderate-income housing, as established pursuant to section 3 of P.L..2024, c.2 (N.J.S.A. 52:27D-

! The Court Order fixing the Borough'’s Fourth Round affordable housing obligations has not yet been issued at the
time of the preparation of this Housing Element and Fair Share Plan. Once provided, the Court Order will be
attached as an appendix to this Housing Element and Fair Share Plan.



304.1).” In accordance with the requirements of section 3 of P.L.2024, c.2 (N.J.S.A. 52:27D-304.1),
this Fourth Round Housing Element and Fair Share Plan addresses its affordable housing obligations
for the Prior Round, the Third Round, and the Fourth Round. The Borough's Fourth Round numbers
have been established via the Borough resolution adopted on January 28, 2025 (see Appendix A)
and memorialized by the Court on behalf of the Program in its Order (see Appendix C).2 The Fourth
Round Housing Element and Fair Share Plan has also been prepared to comply with all requirements
of the FHA, applicable COAH and UHAC regulations, and relevant Mount Laurel case law.

B. AFFORDABLE HOUSING HISTORY PRIOR TO THE FOURTH ROUND

New Jersey affordable housing law began with the New Jersey Supreme Court’s (hereinafter the
“Supreme Court”) creation of the Mount Laurel doctrine in its landmark case, So. Burl. Cty. N.A.A.C.P.
v. Tp. of Mt. Laurel, 67 N.J. 151 (1975) also known as “Mount Laurel I”. In Mount Laurel |, the
Supreme Court decided that under the State Constitution, each municipality “must, by its land use
regulations, make realistically possible the opportunity for an appropriate variety and choice of
housing for all categories of people who may desire to live there”, including those of low and
moderate income. Thus, the Supreme Court in its Mount Laurel | decision ruled that municipalities
should not use their zoning powers to prevent the potential for the development of affordable
housing.

Displeased with the municipal response to Mount Laurel |, the NJ Supreme Court issued a second
Mount Laurel decision entitled So. Burlington Ct. N.A.A.C.P. v. Mount Laurel Tp., 92 N.J. 158 (1983)
(“Mount Laurel 1I”). Mount Laurel Il established a whole new body of procedural and substantive laws
to advance the Mount Laurel doctrine. The Court established a standard pursuant to which developers
could secure a builder's remedy against exclusionary municipalities. Pursuant to that standard, a
successful builder’s remedy plaintiff could secure the right to construct housing at much higher densities
than a municipality otherwise would allow provided that the developer reserve 20 percent of the
units for low and moderate income households and that the developer’s proposed project is not
clearly contrary to sound land use planning. Developers filed over a hundred builder’s remedy
lawsuits pursuant to Mount Laurel Il creating pressure for a legislative solution. In addition, Judge
Serpentelli decided_AMG Realty Co. v. Warren Tp., 207 N.J.Super. 388 (Law 1984) establishing a
fair share formula that generated very substantial fair share obligations based upon Mount Laurel
1.

Responding to the flood of builder’s remedy litigation generated by the Mount Laurel Il decision
and the high fair share obligations generated by the AMG fair share formula, the State Legislature
passed the Fair Housing Act (hereinafter “FHA”) in 1985. The Supreme Court upheld the
constitutionality of the FHA in Hills Dev. Co. v. Bernards Twp., 103 N.J. 1 (1986), commonly referred
to as “Mount Laurel IlI”.

The FHA created COAH, and required COAH to adopt criteria and guidelines not only to establish
a fair share formula, but also to establish various means by which a municipality could adjust its
fair share based upon credits, adjustments and other factors within COAH’s discretion. The FHA also
required COAH to adopt criteria and guidelines to identify the techniques available to a
municipality to meet its obligation. The FHA included a process for municipalities to obtain

2 The Court Order fixing the Borough’s Fourth Round affordable housing obligations has not yet been issued at the
time of the preparation of this Housing Element and Fair Share Plan. Once provided, the Court Order will be
attached as an appendix to this Housing Element and Fair Share Plan.



Substantive Certification, which, if granted by COAH, would protect municipalities against an
exclusionary zoning lawsuit for a defined period of time. The FHA also provided a means by which
a municipality in an exclusionary zoning case at that time could seek to transfer its case to the newly
created state agency, COAH. Finally, the FHA established an administrative process by which a
municipality could bring itself under COAH’s jurisdiction and comply “without litigation” N.J.S.A.
52:27D-303.

To implement the FHA requirements, COAH adopted a series of regulations. COAH adopted Round
One regulations in 1986. In Round 1, COAH adopted regulations establishing a fair share formula
by which any municipality could ascertain its fair share in the first instance. COAH also adopted
regulations to enable municipalities with insufficient land to adjust the number generated by the
formula to the number of units that could realistically be achieved through traditional inclusionary
zoning, i.e., rezoning suitable sites at densities of at least 6 units per acre with a 20 percent set-
aside. The adjusted fair share became the municipality’s fair share and COAH imposed no
obligation on the municipality beyond its fair share.

COAH adopted Round 2 regulations in 1994. As in Round 1, COAH adopted regulations (a) by
which all municipalities could ascertain the number generated by a fair share formula and (b) by
which land-poor municipalities could obtain an adjustment to the number generated by the formula.
COAH labelled the adjusted number the “realistic development potential” or “RDP” and COAH
labeled the difference between the number generated by the formula and the RDP as the “unmet
need.”

COAH should have adopted Third Round regulations in 1999 when the Round 2 rules were set to
expire. However, COAH did not adopt the first iteration of Third Round rules until 2004. In 2007,
the Appellate Division affirmed some of COAH’s 2004 Third Round rules, but invalidated others.
See In Re Adoption of N.J.A.C. 5:94 & 5:95, 390 N.J. Super. 1 (App. Div. 2007). The opinion
remanded the matter to COAH for adoption of new regulations compliant with its decision and
gave the agency six months to do so.

After the Appellate Division gave COAH two extensions of the six-month deadline, COAH finally
adopted a second set of Third Round rules in September of 2008. Many municipalities submitted
Third Round affordable housing plans to COAH and to courts for approval in December of 2008
based upon this second version of Third Round regulations. However, on October 8, 2010, the
Appellate Division concluded that COAH’s new regulations suffered from many of the same
deficiencies as the first set of Third Round rules. Consequently, it invalidated substantial portions of
the 2008 Third Round regulations. See In re Adoption of N.J.A.C. 5:96 & 5:97, 416 N.J. Super. 462
(App. Div. 2010). Municipalities appealed that decision to the New Jersey Supreme Court, which
affirmed the Appellate Division’s invalidation of several of the regulations COAH adopted in 2008.
The Supreme Court directed COAH to use an approach to fair share methodologies similar to the
formula used in Rounds 1 and 2 and not to take a “growth share” approach to the fair share
methodology. The Supreme Court also directed COAH to adopt on an expedited basis a third
version of Round 3 regulations that complied with its decision.

Frustrated with the lack of movement by COAH to adopt a third version of Round 3 regulations
compliant with its decision, the Supreme Court issued an order on March 14, 2014, which required
COAH to adopt new Third Round regulations by October 22, 2014. COAH proposed the third
version of Third Round regulations on April 30, 2014. Unfortunately, in October of 2014, the COAH
Board deadlocked 3-3 when voting to adopt the third version of Round 3 regulations. COAH never



made any effort to overcome the deadlock and, consequently, COAH never adopted Round 3
regulations for a third time.

On March 10, 2015, in response to COAH’s failure to adopt round 3 regulations, the Supreme
Court issued Mount Laurel IV. In this decision, the Court (1) found that COAH had violated the March
14, 2014 Order by failing to adopt new Third Round regulations by October 22, 2014, (2) held
that, without new Third Round regulations, COAH could not process municipalities’ petitions for
substantive certification, (3) directed trial courts to assume COAH'’s functions, and (4) authorized
municipalities under COAH’s jurisdiction to file Declaratory Judgment Actions along with a motion
for Temporary Immunity between June 8, 2015 and July 8, 2015, or risk exposure to Builder’s
Remedy lawsuits.

In Mount Laurel 1V, the Supreme Court declined to endorse a specific fair share methodology to
calculate the third round affordable housing obligations of the municipalities. Instead, the Supreme
Court provided some guidance to the 15 Mount Laurel Judges (one in each vicinage) and left the
determination for an appropriate fair share formula to these judges. The Court also labeled
municipalities that had participated in the COAH process at the point it issued its decision, but had
not yet secured COAH’s approval of their affordable housing plans as participating municipalities.
Pursuant to the new procedure it established, the Court ruled that the trial judges presiding over
these Mount Laurel cases treat these municipalities in a similar way to the past - how COAH treated
municipalities that had been in builder’s remedy litigation at that time the Legislature enacted the
FHA and thereafter secured a transfer of their case from the court to COAH, pursuant to this
legislation. Such municipalities secured enormous protections from developers seeking to dictate
how the municipalities satisfied their obligations.

On March 20, 2024, Governor Murphy signed into law affordable housing bill A4/S50, which
amended the FHA. The FHA Amendments established new guidelines for determining and regulating
the affordable housing obligations of New Jersey municipalities for the Fourth Round and
subsequent 10-year rounds as mandated by the Mount Laurel Doctrine and the FHA. The changes
and regulations for the FHA Amendments are further explained in Section I1.D and Section IL.E below.
This Housing Element and Fair Share Plan has therefore been prepared to demonstrate how the
Borough intends to meet its fair share obligations for the Fourth Round in accordance with the FHA
Amendments and applicable COAH and UHAC regulations, as well as relevant Mount Laurel case
law.

C. SUMMARY OF ENGLEWOOD CLIFFS’ PAST AFFORDABLE HOUSING HISTORY &
ACTIVITIES

On March 2, 1995, in response to the Round 2 regulations COAH adopted in 1994, the Borough
of Englewood Cliffs filed its Housing Element and Fair Share Plan with COAH and petitioned COAH
for approval of that plan. In response to the Borough’s petition, COAH determined that the Borough
had a realistic development potential of 4 units and accepted the Borough’s proposal for satisfying
the RDP of 4. However, COAH also determined that the Borough had an obligation to satisfy some
portion of its “unmet need” obligation. The unmet need was 215: the difference between the number
generated by the fair share formula (219) and the RDP (4). To address a portion of the unmet
need, COAH required the Borough to adopt an overlay zone to rezone an approximately 25-acre
parcel, known as the Prentice Hall site, at a density of 6 units per acre with a 20 percent set-aside.
The Borough did not adopt the overlay zone on the Prentice Hall site.



In 1997, because of the Borough’s not adopting an overlay zone on the Prentice Hall site, COAH
denied Englewood Cliffs’ petition for substantive certification. As a result, instead of securing
protection from exclusionary zoning lawsuits, the Borough remained exposed to such lawsuits.

On December 19, 2008, after COAH adopted the second iteration of COAH’s third round
regulations in 2008, the Planning Board adopted this HEFSP. On March 11, 2009, the Borough of
Englewood Cliffs petitioned COAH for substantive certification for this plan. On April 2, 2009,
COAH determined that the Borough’s petition for substantive certification was complete. However,
COAH never certified the Borough'’s plan because the Appellate Division invalidated the regulations
upon which that plan was based before COAH acted on the Borough'’s petition for substantive
certification. On October 16, 2006, COAH approved a development fee ordinance creating a
dedicated revenue source for affordable housing and the Borough adopted the ordinance on
December 20, 2006. As part of its March 11, 2009, petition for substantive certification, the
Borough included a Spending Plan for COAH's approval, and on April 7, 2011, COAH approved
the spending plan. The Borough remained under COAH’s jurisdiction until it filed a Declaratory
Judgment Action on July 1, 2015, in response to Mount Laurel 1V.

In the Declaratory Judgment Action, the Borough prepared a Third Round Housing Element and Fair
Share Plan dated December 10, 2018. The Planning Board adopted the HEFSP by Resolution 2019-
01 on January 7, 2019, and the Borough Council endorsed the HEFSP by Resolution 19-51 on
January 24, 2019. Afterwards, this matter was tried before the Hon. Christine A. Farrington, J.S.C.
(ret'd, t/a) to determine the validity of the HEFSP, which resulted in a decision dated January 17,
2020 (“Trial Decision”) in which Judge Farrington found that the plan was insufficient. Judge
Farrington made various other decisions as well both before and after the Trial Decision that
adversely affected the Borough.

On June 29, 2020, the Borough brought a motion to reconsider several of Judge Farrington’s
decisions; the parties fully briefed the issues, and the Court heard oral argument on the motion.
However, before Judge Farrington issued her decision, the parties engaged in settlement
discussions. An amended Third Round Housing Element and Fair Share Plan, dated November 13,
2020, was consequently prepared to implement these settlements. The amended Third Round
Housing Element and Fair Share Plan was consequently adopted by the Planning Board and
endorsed by Borough Council. On December 17, 2020, a duly-noticed Fairness and Compliance
Hearing was held to entertain approval of the amended Third Round Housing Element and Fair
Share Plan and the Settlement Agreements between the Borough and Fair Share Housing Center
(“FSHC”) and 800 Sylvan Avenue LLC. On December 22, 2020, the Court issued a Final Judgment
of Compliance and Repose for the Borough (see Appendix K), which approved the amended Third
Round HEFSP and its supporting documents, and secured immunity for the Borough from all Mount
Laurel lawsuits, including but not limited to, Builders Remedy lawsuits, until July 1, 2025.

In response to the FHA Amendments regulating the Fourth Round and beyond, the Borough adopted
Resolution No. 25-27 on January 28, 2025, committing to its Fourth Round present need and
prospective need obligations, beginning on July 1, 2025 (see Appendix A). On January 30, 2025,
pursuant to the Administrative Office of the Courts’ Directive No. 14-24, the Borough filed a
Declaratory Judgment Action in Superior Court (see Appendix B), Docket No. BER-L-775-25,
requesting that the Program: (1) approve its Round 4 obligations set forth in its January 28, 2025
binding resolution; (2) approve its Round 4 HEFSP; and (3) continue the Borough’s immunity from
Mount Laurel related lawsuits, as granted by the Court in Round 3.



No objections to the Borough’s adopted Round 4 obligations were received by the statutory
deadline of February 28, 2025, so according to the FHA Amendments, the Borough’s adopted
obligations set forth in its binding resolution are automatically set as the Borough’s Round 4
obligations. In an Order entered on DATES, the Court memorialized the Borough’s present and
prospective need obligations on behalf of the Program, therefore setting the Borough’s prospective
need at 329 and its present need (also known as rehabilitation obligation) at zero (0) for the Fourth
Round (see Appendix C).

Leading up to the Fourth Round, the Borough has assessed the status of the affordable units to be
provided in accordance with its Court-approved Third Round Housing Element and Fair Share Plan.
The projects and mechanisms used towards the Borough’s compliance with the Third Round HEFSP
are detailed further in Section Ill of this HEFSP.

D. FOURTH ROUND OF AFFORDABLE HOUSING BACKGROUND

On March 20, 2024, Governor Murphy signed into law affordable housing bill A4/S50. The law
established new guidelines for determining and regulating the affordable housing obligations of
New Jersey municipalities for the fourth 10-year round as mandated by the Mount Laurel Doctrine
and the FHA. This section outlines the key provisions instituted by the FHA Amendments.

Major Items of the FHA Amendments

e The Council on Affordable Housing (“COAH") is abolished, and its regulatory powers and
functions are transferred to the Department of Community Affairs (“DCA”) and the
Administrative Office of Courts (“AOC”").

e The DCA is responsible for calculating the regional need and municipal present and
prospective fair share obligation for each municipality using the methodology established
in sections 6 and 7 of A4/S50. The March 8, 2018 Superior Court, Law Division, Mercer
County, In re Application of Municipality of Princeton (also known as the “Jacobson opinion”)
serves as the basis for any datasets or methodologies not directly addressed in A4/S50.
This Fourth Round methodology is further explained in subsection d below.

e Per Section 2 of P.L.1985, c.222 (C.52:27D-302), as amended by the new law, “the
changes made to affordable housing methodologies, obligations, and fair share plans, as
determined to be a necessity by the Legislature, through the enactment of [A4/S50] are
made with the intention of furthering consistency with the State Development and
Redevelopment Plan.”

e A municipality will still be permitted to conduct a vacant land adjustment (VLA).

e A municipality may take into consideration the DCA calculations in determining its present
and prospective obligation, but the DCA calculations are not binding on any municipality.
Each municipality establishes its own obligation number, and a municipality may deviate
from DCA’s calculations in determining its obligation, provided that it adheres to the
methodology established by A4/S50.

e The Affordable Housing Dispute Resolution Program (“Program”) is established within the
AOC and is responsible for handling any dispute regarding a municipality’s determination
of and/or compliance with its fair share obligation. The Administrative Director of the

3 The Court Order fixing the Borough’s Fourth Round affordable housing obligations has not yet been issued at the
time of the preparation of this Housing Element and Fair Share Plan. Once provided, the Court Order will be
attached as an appendix to this Housing Element and Fair Share Plan.



Courts makes appointments to the Program, which consists of 3-7 retired Mount Laurel
judges. These judges include Hon. Thomas C. Miller (chair), Hon. Ronald E. Bookbinder,
Hon. Thomas F. Brogan, Hon. Stephan C. Hansbury, Hon. Mary C. Jacobson, Hon. Julio L.

Mendez, and Hon. Paulette M. Sapp-Peterson.

The availability of bonus credits has been expanded but credits remain capped. Notable

credit provisions include:

O More than one type of bonus credit may not be received for the same unit.
o A maximum of 25% of a municipality’s prospective need obligation may be

satisfied by bonus credits.

o The rental bonus credit is eliminated.

o A summary of the types of bonus credits is provided in the table below:

Table 1: Fourth Round Bonus Credits

Description

Bonus

Special Needs or Supportive Housing
Units

1.0 bonus credit for each unit of low- or moderate-
income housing for individuals with special needs or
permanent supportive housing.

100% Affordable Developments with
Municipal Contribution of Land or Funds

1.0 bonus credit for each unit of low- or moderate-
income housing in a 100% affordable housing
project for which the municipality contributes to the
cost of the project. This contribution can either be
real property or contributions from the municipal
affordable housing trust fund that covers no less
than 3% of the project costs.

Market-to-Affordable

1.0 bonus credit for each unit of low- or moderate-
income housing created by transforming an existing
rental or ownership unit from market rate to
affordable. A municipality may only rely on this
bonus credit as part of its fair share plan and
housing element if the municipality demonstrates
that a commitment to follow through with this
market to affordable agreement has been made
and: (a) this agreement has been signed by the
property owner; or (b) the municipality has
obtained ownership of the property.

Non-Profit Partnership for For-Sale
Housing

0.5 bonus credit for each unit of low- or moderate-
income ownership unit created in partnership with a
non-profit housing developer.

Proximity to Transit

0.5 bonus credit for each unit of low- or moderate-
income housing located within a 0.5 mile radius (or
1 mile radius if located in a Garden State Growth
Zone) surrounding a NJ Transit Corporation, Port
Authority Transit Corporation, or Port Authority
Trans-Hudson Corporation rail, bus, or ferry station,
including all light rail stations.

Redevelopment

0.5 bonus credit for each unit of low- or moderate-
income housing constructed on land that is or was
previously developed and utilized for retail, office,
or commercial space.




Age-Restricted Units (with 10% Cap)

0.5 bonus credit for a unit of age-restricted
housing (Bonus credit only applicable to 10% of all
age-restricted housing built that count towards the
municipality’s affordable housing obligation).

Family Housing

0.5 bonus credit for each unit of low- or moderate-
income family housing with at least three bedrooms
above the minimum number required by the
bedroom distribution. This bonus credit shall be
calculated by taking into account the full municipal
fair share plan and housing element, and the
number of units with at least three bedrooms
required for projects satisfying the minimum 50
percent family housing requirements.

Very Low-Income Units Beyond Minimum

0.5 bonus credit for each unit of very low-income
housing for families above the 13% of units
required to be preserved for very low-income
housing.

Extension of Affordability Controls

0.5 bonus credit for each existing low- or
moderate-income rental housing unit for which
affordability controls are extended for a new
term, and the municipality contributes funding
towards the costs necessary for this preservation.

A municipality must adopt and file with the Program and the Court a Housing Element and
Fair Share Plan, along with drafts of the appropriate zoning and other ordinances and
resolutions implementing its present and prospective obligation by June 30, 2025. The
Housing Element and Fair Share Plan must assess the degree to which the municipality has
complied with its obligations for the prior three rounds and determine whether the
municipality has credits in excess of its prior round obligations. If any units are determined
to be unfulfilled from prior rounds, the Plan must address how this unmet obligation will be
fulfilled, as well as explain how it plans to meet its Fourth Round obligation. The Plan must
also include a spending plan for current funds in the municipal affordable housing trust

fund and projected funds towards the round.

The law establishes several limitations on how units may be counted towards fulfilling a

municipality’s fair share obligation:
o A maximum of 30% of the units counted toward the prospective need obligation

may be age-restricted units, exclusive of bonus credits.

A minimum of 50% of the units used toward the prospective need obligation,

exclusive of bonus credits, must be available to families with children.

A minimum of 25% of the units used toward the prospective need obligation,

exclusive of bonus credits, must be rental units and at least half of that number

must be available to families with children.

A minimum of 13% of affordable housing units must be available to very low-

income households and at least half of that number must be available to families

o

o

with children.

A maximum of 10% of a municipality’s fair share obligation may be counted by

transitional housing credits.




o A municipality may lower its prospective need obligation to prevent an obligation
of more than 1,000 housing units or a number exceeding 20% of the total number
of households in the municipality.

o0 The law increases the minimum period requiring affordability controls to 40 years
for rental units and maintains a 30-year period for for-sale units. The minimum
requirement for affordability controls cannot be reduced.

e The law establishes new development fee collection, expenditure and monitoring rules.
The amended FHA also establishes many deadlines, including but not limited to, the
submission of a Fourth Round Housing Element and Fair Share Plan by June 30, 2025, and
any obijections being filed by August 31, 2025.

E. FOURTH ROUND METHODOLOGY

Per N.J. Stat. § 52:27D-304.1.d, “For the fourth round of affordable housing obligations, the
[Department of Community Affairs] shall prepare and submit a report to the Governor, and,
pursuant to section 2 of P.L.1991, c.164 (C.52:14-19.1), to the Legislature providing a report on
the calculations of regional need and municipal obligations for each region of the State within the
earlier of seven months following the effective date of P.L.2024, c.2 (C.52:27D-304.1 et al.) or
December 1, 2024.” On October 18, 2024, the Department of Community Affairs (DCA) released
a report titled “Affordable Housing Obligations for 2025-2035 (Fourth Round) Methodology and
Background,” inclusive of a calculation spreadsheet, which detailed the datasets and calculations used
to generate the affordable housing obligation for each municipality within New Jersey for the
Fourth Round. Per this report, the Borough of Englewood Cliffs was calculated to have a present
need of O units and a prospective need of 329 units for the Fourth Round. The subsections below
outline the methodology for calculating the Borough’s Fourth Round affordable housing obligation
per the DCA report and in accordance with the FHA Amendments.

Present Need

Per the amended FHA, “A municipality’s present need obligation shall be determined by estimating
the existing deficient housing units currently occupied by low- and moderate-income households
within the municipality, following a methodology comparable to the methodology used to determine
third round present need, through the use of datasets made available through the federal decennial
census and the American Community Survey, including the Comprehensive Housing Affordability
Strategy dataset thereof” (N.J.S.A. 52:27D-304.2). P.L.2024, c.2 further defines “deficient housing
units” as “housing that: (1) is over fifty years old and overcrowded; (2) lacks complete plumbing;
or (3) lacks complete kitchen facilities” (N.J.S.A. 52:27D-304).

In the Third Round, municipal present need calculations were based on the number of housing units
lacking complete kitchen facilities, the number of units lacking complete plumbing facilities, and the
number of overcrowded units. The present need calculations for the Fourth Round conducted by the
DCA similarly use datasets measuring these three factors, but as explained in their report, “The US
Department of Housing and Urban Development (HUD) and the US Census Bureau publish separate
tables on housing age, lack of plumbing facilities, lack of kitchen facilities, and overcrowding.
However, there is no data source that reports the number of units that meet any one of those three
conditions. Therefore, this number must be estimated using data from existing tables, with measures
taken to account for overlap and to narrow the scope to deficient housing units occupied by low-
and moderate-income [(LMI)] households.” The DCA therefore used a combination of the latest data



from HUD’s Comprehensive Housing Affordability Strategy (CHAS) LMI dataset corresponding to
the latest Census Bureau American Community Survey (ACS) data (which was 2017-2021 5 Year
Estimates at the time of the report’s release), data from the IPUMS Center for Data Integration, and
the ACS Public Data Microdata Sample (PUMS) at the Public Use Microdata Area (PUMA) level to
estimate the number of substandard/deficient low- and moderate-income occupied units (“present
need”) for each municipality in New Jersey.

Per the methodology outlined above and described in further detail in the DCA report, the Fourth
Round present need obligation for the Borough of Englewood Cliff’s was calculated as O.

Prospective Need

The statewide obligation for the Fourth Round has been calculated as 84,698. This obligation is
distributed among the State’s municipalities, excluding Qualified Urban Aid municipalities.

A municipality’s present need obligation is determined by estimating the existing deficient housing
currently occupied by low-and moderate- income households within the Housing Region to which it
belongs. Per the Fourth Round law, the State is broken into six regions as follows:

Housing Region Counties
Bergen, Hudson, Passaic, and Sussex
Essex, Morris, Union, and Warren
Hunterdon, Middlesex, and Somerset
Mercer, Monmouth, and Ocean
Burlington, Camden, and Gloucester
Atlantic, Cape May, Cumberland, and Salem

oW IN|—

A municipality’s Fourth Round prospective need obligation is calculated by multiplying its average
allocation factor to the total prospective need of its corresponding Housing Region.

The average allocation factor is the average of three measures indicative of a municipality’s
capacity /potential to address the regional prospective need: the equalized nonresidential
valuation factor, the income capacity factor, and the land capacity factor.

The prospective need for each Housing Region was calculated by dividing the change in the
number of households within each Housing Region between the 2010 Census and 2020 Census by
2.5, which is the assumed low-and moderate-income household growth per the Fourth Round law.

The Borough of Englewood Cliffs is in Housing Region 1, which consists of Bergen County, Hudson
County, Passaic County, and Sussex County. The regional prospective need for Housing Region 1
was calculated as 27,743, and the Borough’s average allocation factor was calculated as 1.185%.
The regional need of 27,743 multiplied by the Borough’s average allocation factor of 1.185%
therefore resulted in a Fourth Round prospective need obligation calculation of 329.

Equalized Nonresidential Valuation Factor

The equalized nonresidential valuation factor is one of the three components of the average
allocation factor for each municipality. The equalized nonresidential valuation factor is



representative of a municipality’s share of the change in nonresidential property value within its
Housing Region.

This factor was calculated as follows:

1.

The valuations of commercial properties and industrial properties in each municipality in 2023,
per data from the NJ Division of Local Government Services, were summed and then divided
by the 2023 State Equalization Table Average Ratio corresponding with the municipality to
obtain a total equalized nonresidential valuation for 2023.

2. The valuations of commercial properties and industrial properties in each municipality in 1999,
per data from the NJ Division of Local Government Services, were summed and then divided
by the 1999 State Equalization Table Average Ratio corresponding with the municipality to
obtain a total equalized nonresidential valuation for 1999.

3. The difference in total equalized nonresidential valuation from 1999-2023 was
calculated for each municipality.

4. The difference in total nonresidential valuation from 1999-2023 was summed for all
municipalities (excluding Qualified Urban Aid municipalities) within each Housing Region.

5. The difference in total nonresidential valuation from 1999-2023 for each municipality was

divided by the sum of differences in total nonresidential valuation from 1999-2023 for its
corresponding Housing Region to compute the municipality’s share of the regional
nonresidential valuation change from 1999-2023.

The Borough’s equalized nonresidential valuation factor was calculated as 1.78%.

Income Capacity Factor

The second component of the average allocation factor for each municipality is the income
capacity factor. The income capacity factor measures the degree to which a municipality’s median
household income differs from an income floor of $100 below the lowest median household

income in its Housing Region. The Borough of Englewood Cliffs is in Housing Region 1 and
therefore was compared to an income floor of $51,992 ($100 below the lowest median
household income in Housing Region 1 of $52,092, which belongs to the City of Paterson).

The income capacity factor was calculated by averaging two measures:

1.

The municipal share of the sum of the differences for each municipality in the Housing
Region (excluding Qualified Urban Aid municipalities) from the Housing Region’s income
floor.

The municipal share of the sum of the differences for each municipality in the Housing
Region (excluding Qualified Urban Aid municipalities) from the Housing Region’s income
floor, weighted by the number of households in each municipality.

Data for median household income and number of households was sourced from the most recent
American Community Survey (ACS) Five-Year estimates, as mandated by the Fourth Round law,
which is found in Table S1903 of the Census Bureau’s American Community Survey 2018-22 5-
Year Estimates.

The Borough’s income capacity factor was calculated as 1.41% per the DCA report.

Land Capacity Factor




The third component of the average allocation factor for each municipality is the land capacity
factor. The land capacity factor indicates the percentage share of total “developable” land in a
Housing Region accounted for by each municipality within that Region, excluding land area
corresponding to Qualified Urban Aid municipalities. The DCA conducted a GIS analysis to
identify the “developable” land within the state using several publicly-available datasets,
including but not limited to 2020 land use/land cover (LULC) data, New Jersey State Plan
Planning Areas weighted by area type, statewide parcel data, open space and preserved
farmland, category 1 waterways and wetlands, steep slopes, and open waters.

The steps below provide a summary of the methodology used to identify the vacant land in the
state, and consequently identify each municipality’s share of developable land within its
corresponding Housing Region.

1. Weights were applied to all New Jersey State Plan Planning Areas as specified in the
Fourth Round Law.

2. The layer of weighted Planning Areas was merged with land use/land cover (LULC) data
for the entire state sourced from 2020 aerial imagery. 18 different types of LULC, such as
cropland and pastureland, deciduous forest, and coniferous forest, were identified and
extracted as “vacant, developable land” from this merged dataset.

3. Of these areas identified as “developable” from the merged dataset, areas without
underlying parcel data and areas with MOD-IV Property Tax data with property class
codes for residential, commercial, industrial, apartment, railroad, and school uses were
removed to prevent rights-of-way, tree-covered rear yards on residential properties and
buffer areas on non-residential development from being included in the “developable”
land calculation.

4. Municipally-reported construction permit data to the DCA was used to remove properties
otherwise identified as vacant through the LULC analysis.

5. Areas mapped as open space, preserved farmland, category 1 waterways and wetlands
(and associated buffers based on special resource area restrictions) were removed from
the “developable” land dataset.

6. Using 10 foot digital elevation LIDAR data, steep slope areas exceeding 15% and steep
slope areas consisting of 5,000 square feet or less were removed from the “developable”
land dataset.

7. DCA reviewed an unspecified 22,000 vacant parcels to further remove homeowner
association common areas, detention basins, and road and utility rights of way.

8. After the removal of all the aforementioned layers from the “developable” land dataset,
remaining “slivers” of land with an area of 2,500 square feet or less were also removed
due to their inability to support any kind of development.

9. The remaining land was identified as “developable” land and was summed based on the
limits of each Housing Region and its corresponding municipalities.

10. The municipality’s percentage of total identified “developable” land within its Housing
Region constitutes its land capacity factor.

Through this analysis, the DCA reported 7.053 acres of developable land in the Borough of
Englewood Cliffs and 1,979.764 acres of developable land in Housing Region 1 (excluding
Qualified Urban Aid municipalities), therefore computing a land capacity factor of 0.36% for the
Borough.

DCA Calculated Fourth Round Obligation




Given the calculations of the Borough’s equalized nonresidential valuation factor as 1.78%,
income capacity factor as 1.41%, and land capacity factor as 0.36%, the average allocation
factor for the Borough computes to 1.185%. The average allocation factor of 1.185% multiplied
by the Housing Region 1 regional prospective need of 27,743 totals to a Fourth Round
prospective need obligation of 329 for the Borough.

F. MUNICIPAL DETERMINATION OF FOURTH ROUND PRESENT NEED AND PROSPECTIVE
NEED OBLIGATIONS

As per N.J.S.A. 52:27D-304.1, “[e]lach municipality shall determine its municipal present and
prospective obligations in accordance with the formulas established in [N.J.S.A. 52:27D-304.2 -
304.3] and may take into consideration the calculations in the report published by the department.”
Furthermore, “For the fourth round of affordable housing obligations, this determination of present
and prospective fair share obligation shall be made by binding resolution no later than January
31, 2025” (N.J.S.A. 52:27D-304.1). The Borough reviewed and evaluated the DCA’s non-binding
calculations of the Borough’s Fourth Round present need and prospective need, and as provided in
the Resolution No. 25-27 adopted by Borough Council on January 28, 2025 (see Appendix A), the
Borough of Englewood Cliff’s “commits to the DCA Round 4 Present Need Obligation of O units and
the Round 4 Prospective Need Obligation of 329 units” subject to all reservations of rights as
specified in the Resolution. The Court memorialized the Borough’s Fourth Round present and
prospective need obligations on behalf of the Program in an Order. The Borough’s plan for
satisfying its adopted Fourth Round present need and prospective need obligations is detailed
further in Section Ill of this Fourth Round HEFSP.

G. VACANT LAND ADJUSTMENT

Given municipal constraints on the amount of vacant land available for the development of
affordable housing, the amended FHA, similarly to the Third Round, permits municipalities to adjust
their prospective need obligations for the Fourth Round based on a lack of vacant land. The process
for preparing a vacant land adjustment (“VLA”) for the Fourth Round follows the methodology
established in the Municipal Adjustments Subchapter of COAH’s Prior Round Substantive Rules
(N.JLAL.C. 5:93-4.2), with some minor differences as specified in the Amended FHA. The application
of the methodology for vacant land adjustments from COAH’s Prior Round Substantive Rules in the
Fourth Round is affirmed by language in N.J.S.A. 52:27D-311.m.: “All parties shall be entitled to
rely upon regulations on municipal credits, adjustments, and compliance mechanisms adopted by
the Council on Affordable Housing unless those regulations are contradicted by statute, including
but not limited to P.L.2024, c.2 (C.52:27D-304.1 et al.), or binding court decisions.”

Most notably, the FHA Amendments added an additional requirement to the vacant land adjustment
process: “Any municipality that receives an adjustment of its prospective need obligations for the
fourth round or subsequent rounds based on a lack of vacant land shall, as part of the process of
adopting and implementing its housing element and fair share plan, identify sufficient parcels likely
to redevelop during the current round of obligations to address at least 25 percent of the
prospective need obligation that has been adjusted and adopt realistic zoning that allows for such
adjusted obligation, or demonstrate why the municipality is unable to do so” (N.J.S.A. 52:27D-
310.1).



In addressing its Third Round prospective need obligation, the Borough prepared a VLA, which was
adopted as part of the Borough’s Court-approved amended Third Round Housing Element and Fair
Share Plan via the final JOR issued on December 22, 2020.

The Borough has also conducted a VLA for the Fourth Round, which is attached hereto as Appendix
L. The Fourth Round VLA calculates a Realistic Development Potential (“RDP”) of 10 units for the
Borough for the Fourth Round, which is detailed in Table 3 below:

Table 2: RDP
Borough of Englewood Cliffs

Sites “Likely to Redevelop” Contributing to the Borough’s RDP

Block Lot Comments/Discussions ASALT LIS Density (du/ac) Est. .IZOMI RDP
Acreage Units
10-14 | 20-32 Sylvan Avenue & 4
201 & &1, 2, Bayview Avenue; Cioffi 1.985 24.18 48
205 .
and 4 Site
Total Units Based on Estimated Development Density 48

Total RDP (20%) | 10 |

The Borough’s satisfaction of the 25% “likely to redevelop” requirement is addressed in the VLA
attached in Appendix L.

H. HOUSING, DEMOGRAPHIC AND EMPLOYMENT INFORMATION

The Borough of Englewood Cliffs is located in eastern Bergen County, and, per 2020 Census data,
has a population of 5,342 in a geographic land area of 2.089 square miles. The Palisades
Interstate Park runs the length of Borough’s frontage along the Hudson River. The Borough sits
directly across the river from Fort Tryon Park and upper Manhattan. The Borough of Fort Lee and
the George Washington Bridge are located directly south of Englewood Cliffs, while the Borough
of Tenafly is located to the north. The City of Englewood comprises the entire western border of
Englewood Cliffs.

The Borough has several local and regional routes that traverse through it, including the north /south
directional Palisades Interstate Parkway and state highway 9W in the eastern portion of
Englewood Cliffs. These two highways largely run parallel with one another. However,
characteristically, 9W has signalized intersections and provides local access to properties along it,
while the Palisades Interstate Parkway is an unsignalized, limited access highway. Several
regionally important interstate and state highways merge at the foot of the George Washington
Bridge to the south of the Borough’s border in Fort Lee. The combination of roadways traversing
the Borough and those located just south of the municipality provide excellent highway access for
Borough residents to eastern Bergen County, the larger northern New Jersey region and New York
City.




The following detailed Housing, Demographic, and Employment background addresses the
components of a Housing Element required by the Fair Housing Act (N.J.S.A. 52:27D-310) and
Municipal Land Use Law (N.J.S.A. 40:55D-28b(3) quoted above.

1. Analysis of Population and

Demographics Table 3: Population 1930-2020

Borough of Englewood Cliffs

The following tables look to analyze the population Year Total % Change
trends in Englewood Cliffs from the decennial Census Population
and American Community Survey data. An analysis 1930 809 -
of population demographics in a target area can 1940 888 9.8
help a community to understand and plan for the 1950 966 8.8
range of people that live and work within its 1960 2,913 201.6
borders. Also, local population demographics 1970 5,938 103.8
understood in the context of and compared to the 1980 5,698 4.0
larger regional area provide a unique opportunity 1990 5,634 -1.1
to understand larger geographic implications of 2000 5,322 -5.5
present conditions and future local and regional 2010 5,281 0.8
opportunities. This demographic profile was broken 2020 5,342 1.2
down into functional areas including analyses of [ggurce: US. Bureau of the Census, 1930-
community ~demographics, housing stock, and | 2020 Decennial Censuses

employment data.

Population

Table 4 : Population 1990-2020
Borough of Englewood Cliffs and Bergen County

Year Englewood Cliffs 9% Change Bergen County 9% Change
1980 5,698 - 845,385 -
1990 5,634 -1.1 825,380 -2.4
2000 5,322 -5.5 884,118 7.1
2010 5,281 -0.8 906,541 2.4
2020 5,342 1.2 955,732 5.6

Source: U.S. Bureau of the Census, 1980-2020 Decennial Censuses

Englewood Cliffs is a developed municipality. According to the U.S. Census, 5,342 residents lived
in Englewood Cliffs in 2020. Between 2000 and 2010 the municipality saw its population shrink by
41 residents, from 5,322 to 5,281, or 0.77%. This reduction in population is not a new or recent
trend, and between 1990 and 2000, it is estimated that there was a decrease of 312 residents,
or 5.5%. However, between 2010 and 2020, this trend appeared to have reversed; the population
rose slightly from 5,281 residents to 5,342 residents, or an increase of 1.2%.

Table 1 depicts the population change since 1930, and shows that from 1930 to 1970, the Borough
saw a significant increase in population. The numbers demonstrate that the population spiked mostly
between the 1950s and 1970s, and subsequently the Borough saw a slight decrease in population
between 1970 and 1980. Since the 1990s, the Borough has experienced minor fluctuations as
increases and decreases in population.



Englewood Cliffs' largest increase in growth occurred from the 1950s to the 1970s. The Borough’s
population more than tripled between 1950 and 1960, and then more than doubled during the
1960s. The population stabilized in the 1970s and experienced a slight decline into the 1980s. In
recent years, the Borough has experienced mostly slight declines in population, but 2020 Census
data reflected a modest increase in population between 2010 and 2020.

From 1980 to 1990, Bergen County likewise saw a modest decline in population of 2.4%. However,
unlike the Borough, Bergen County has seen steady increases in total population since 2000 (Table

2).

Age Characteristics

. Table 5 : Population by Sex and Age, 2020
Understanding the age make up of a Borough of Englewood Cliffs
community is important when planning for = -

w housi d the fut fth All Male | Female
new housing, resources, and the Tuture of e g 141 2020 Census | 5,342 | 2,569 | 2,773
Borough as a whole. Looking at a further .
breakdown of population data by age and Ecpelalian

. s e s . Under 5 208 113 95
sex, it shows that a municipality’s population
. ape 5 to 9 years 336 178 158
can be concentrated in specific age cohorts.
Table 3 depicts that the population is 10 to 14 years 366 186 180
skewed towards older cohorts, with the 15t0 19 years 294 158 136
data showing people aged 0 to 19 20 to 24 years 234 122 112
comprising 22.5%, people aged 20-39 25 to 29 years 196 100 96
comprising 15.6%, people aged 40-59 30 to 34 years 134 71 63
comprising 28.3%, and people aged 60 or 35 to 39 years 270 120 150
over comprising 33.5%. Thus, over 60% of 40 to 44 years 336 148 188
the population are aged 40 or older. 45 to 49 years 385 175 210
50 to 54 years 389 194 195
Likewise, the data shows that the 55 to 59 years 403 205 198
percentage of younger school children is 60 to 64 years 385 182 203
larger than that of young professionals. 65+ 1,406 617 789
Additionally, the median age in Englewood Median age 49.0 47.6 50.0
Cliffs is 49.0. Overall, Englewood Cliffs has (years)
a significant aging population. Source: U.S. Bureau of the Census, 2020 Decennial
Census




Table 6 : Population by Age, 2000-2020
Borough of Englewood Cliffs and Bergen County

Age 2000 2010 2020
Englewood | Bergen County | Englewood | Bergen County @ Englewood | Bergen County
Cliffs Cliffs Cliffs
# % # % # % # % # % # %

Under | 304 | 5.7 | 55,363 | 6.3 | 252 | 48 | 50,281 | 5.6 | 208 | 3.9 | 48,025 | 5.0
5

S5to 797 | 15.0 | 147,691 | 16.7 | 886 | 16.8 154,124 | 17.0| 902 | 16.9 | 144,418 15.1
17

18to | 301 57 | 58,728 | 6.6 | 244 | 4.6 | 67,253 | 7.4 | 328 | 6.1 | 84,607 | 8.8
24

25to | 1,274 | 23.9 | 270,628 | 30.6 | 1,056 | 20.0 | 234,181 | 25.9 | 936 | 17.6 | 238,562 | 24.9
44

45to | 1,475 | 27.7 | 216,888 | 24.5 | 1,571 | 29.7 | 262,174 | 28.9 | 1,562 | 29.2 | 270,842 | 28.4
64

65& |1,171 | 22.0|134,820 | 15.2| 1,272 | 24.1 | 137,103 | 15.1 | 1,406 | 26.3 | 169,278 | 17.8
over

Total | 5,322 | 100 | 884,118 | 100 | 5,281 | 100 | 905,116 | 100 | 5,342 | 100 | 955,732 | 100

Source: U.S. Census, 2000, 2010, and 2020.

Table 4 complements the data in Table 3 and further compares it to that of Bergen County as a
whole. It depicts the steady increase in the number of children ages 5 to 17 in Englewood Cliffs
from 2000 to 2020- from 15% to 16.8% to 16.9% respectively. Similarly, the number of over-
65-year-olds has increased from 22% to 24.1% to 26.3. Interestingly, the number of 18- to 24-
year-olds decreased from 5.7% in 2000 to 4.6% in 2010, but, for the first time in several decades,
the population aged 18 to 24 increased to 6.1% from 2010 to 2020.

Comparatively, Bergen County also saw a steady increase in the 5 to 17 age cohort between 2000
and 2010, however between 2010 and 2020, this age cohort has experienced decline. There have
been steady declines in the 25 to 34 age cohorts; however, the over-65 age cohort has reflected
an increase from 2010 to 2020 after remaining steady around 15% for the county. Overall,
decreases in the 25 to 34 age range at both the Borough and County level suggest that this area
has had a difficult time attracting younger professionals and young families, and increases in the
over-65 age cohort at both levels reflect an aging population in this area.




Race

Table 7 shows the racial breakdown of
the population according to responses
from the 2020 Decennial Census. Over
94% of the population responded as
“One Race,” with 50% responding as
Asian, 45% identifying as White, 2.2%
identifying as Black or African American,
2.2% identifying as Some other Race,
and 0.001% identifying as American
Indian/Alaska Native.

The other 5.6% of respondents identified
as “Two or More Races,” with the largest
subgroup in that category being “White;
Some other Race” with 160 respondents
comprising 5.4%.

Household Size and Characteristics

In addition to population demographics, household size in relation to the population helps to
characterize the Borough. Using Decennial Census data from 2000-2020, Table 6 below shows that
the Average Household Size in Englewood Cliffs has been steadily decreasing from 2.91 to 2.88
to 2.78 between 2000 and 2020, which may be connected to the steady decrease in the population
in the same time periods. Bergen County experienced a steady average household size of about
2.65 from 2000 to 2020, with slight increases each year. The household population and number of
occupied housing units have likewise steadily increased over this time, suggesting that the household
size has remained steady because new families of similar size are moving into the county. The county
decreased from 3.30 persons per household in 1960 to 2.64 in 2000, a decline of 20 percent.
Englewood Cliffs' household size has slowly and marginally declined between 2000 and 2020, as

depicted in Table 6.

Table 7 : Race, 2020
Borough of Englewood Cliffs

# %

One Race 5,043 94%

White 2,276 45%

Black or African 111 2.2%

American

Hispanic or Latino 0] 0.0

American Indian/Alaska 5 0.001%

Native

Asian 2,538 50%

Native Hawaiian/Other 0 0.0

Pacific Islander

Some Other Race 113 2.2%
Two or More Races 299 5.6%

White; American Indian 4 0.01%

and Alaska Native

White; Asian 82 0.3%

White; Black or African 20 0.1%

American

White; Some Other Race 160 5.4%
Total Population 5,342 100%

Source: U.S. Census, 2020

Note: Percentages May Not Add Due To Rounding




Table 8 : Households and Population, 2000-2020
Borough of Englewood Cliffs and Bergen County

2000 2010 2020
HH Occupied Avg HH Occupied Avg HH Occupied Avg
Population Housing HH Population | Housing HH Population Housing HH
Units Size Units Size Units Size
Englewood 5,275 1,818 2.91 5,238 1,824 2.88 5,312 1,846 2.78
Cliffs

Bergen 872,757 330,817 | 2.64 | 894,694 | 335,730 | 2.66 945,146 350,664 2.69

County

Source: U.S. Census, 2000, 2010, 2020.

Table 9 shows that the most common household size in Englewood Cliffs was 4 or more people,
accounting for 33% of households, followed by households with 2 people, accounting for over
28.6% of households. Three person households make up 24% of households and the least common

form of households is single person households, at 14.4% of households.

The American Community Survey was utilized to evaluate Englewood Cliffs income characteristics

Table 9 : Household Size,
2022 ACS, 5- Year Estimates
Borough of Englewood Cliffs

. Number of
Household Size Households Percent
1 Person 268 14.4
2 Persons 535 28.6
3 Persons 447 24.0
4 Persons or More 613 33.0
TotaI.Occup.ied 1,860 100%
Housing Units

Source: 2022 American Community Survey 5- Year Estimates

compared to Bergen County as a
whole. Table 8 demonstrates that
the per capita income and the
median household income in
Englewood Cliffs, $102,113 and
$213,261, are both higher than
the County’s of $60,222 and
$118,714.

In addition to a higher per
capita income, fewer Englewood
Cliffs residents are living below
the poverty level. Based on the
2022 5 Year Estimates from the
American Community Survey

(Table 8) 2.2% of Englewood Cliffs residents compared to 5.2% Bergen County residents are
living below the poverty level.

Table 10 : Income Characteristics — 2022 ACS, 5- Year Estimates,
Borough of Englewood Cliffs and Bergen County

Borough of

Englewood Cliffs Bergen County State of New Jersey
:V\edlan Household $213,261 $118714 $97,126
ncome
Median Family $301,952 $144,348 $119.240
Income
Per Capita Income $102,113 $60,222 $50,995
Percent of Persons
Below Poverty Level 2.2% 3.2% 6.9%

Source: Selected Economic Characteristics, 2022 American Community Survey 5- Year Estimates




The income limits in Table 11 were produced by the Affordable Housing Professionals of New
Jersey in 2024 to set the Affordable Housing Regional Income Limits. The table shows the very low
income, low income, and moderate-income thresholds for Bergen County for each household size.
Specific rows are for calculating the pricing for one and three-bedroom sale and rental units per
N.J.A.C. 5:80-26.4(a).

Table 11 : Affordable Housing Professionals of New
Jersey
2024, Affordable Housing Regional Income Limits
Bergen County, New Jersey
Household Moderate Low Very Low
Size Income Income Income
1 Person $67,431 $42,144 $25,286
1.5 Persons* $72,247 $45,154 $27,093
2 Persons $77,064 $48,165 $28,899
3 Persons $86,697 $54,185 $32,511
4 Persons $96,329 $60,206 $36,124
4.5 Persons* $100,183 $62,614 $37,568
5 Persons $104,036 $65,022 $39,013
6 Persons $111,742 $69,839 $41,903
7 Persons $119,449 $74,655 $44,793
8 Persons $127,155 $79,472 $47,683
Source: Affordable Housing Professionals of New Jersey
* These are for calculating the pricing for one and three-
bedroom sale and rental units per N.J.A.C. 5:80-26.4(a)

2. Analysis of Housing Characteristics
Age of Housing

Englewood Cliffs is a substantially developed community. Population spikes from the 1950s to 1970
predicated a large increase in the number of houses being built from 1940 to 1969. From 1940 to
1959, 335 houses were built and then, from 1960 to 1979, 598 houses were built. From 1950 to
1970 there was an increase of 4,972 people, which correlates to the spike in residential
construction. The Borough continued to experience construction to a lesser extent through the 1980s
and 1990s, with an additional 402 units built through 1999. Table 10 demonstrates that an estimate
of 418 413 housing units in total was built from 2000 to the present day. There are O reports of
housing units being built after 2020.

The percentage of housing constructed prior to 1960 is 24%. Housing constructed after1960 totals
1,413 dwelling units. 22.2% of the housing stock was constructed after 2000.



Table 12 : Age of Housing — 2022 ACS, 5- Year

Estimates
Boroug_;h of Englewood Cliffs
Year Borough of Englewood Cliffs
Housing
Unit Numb.er Percent
Built of Units
2020 or 0 0.0%
later
2010 - 151 8.1%
2019
2000 - 262 14.1%
2009
1980 — 402 21.6%
1999
1960 — 598 32.2%
1979
1940 - 335 18.0%
1959
1939 or 112 6.0%
earlier
Total 1,860 100%

Note: Figures may not add due to rounding
Source: 2022 American Community Survey 5-Year Estimates

Table 13 : Residential Building Permits, 1990-
2020 Borough of Englewood Cliffs
Year Residential Building Permits
2005 - 2009 129
2010 15
2011 6
2012 15
2013 24
2014 23
2015 25
2016 29
2017 22
2018 20
2019 20
2020 18
2021 24
2022 24
Total 394
2005 — 2009 129
Source: New Jersey Department of Labor and
Workforce Development




The number of residential building permits has slowed down since the early 2000s. In tandem with
Table 10 above, the number of residential building permits in Table 11 shows that, while 14.1% of
the current stock of housing was built from 2000-2009, the pace of construction is almost non-
existent in comparison from 2010 to 2013, where only 3.2% was built. From 2005 to 2009, 129
building permits were issued, and thus averaged at 32.3 per year. From 2010 to-2022, 265
permits have been issued, representing an average of 20.4 per year. This demonstrates a decline
in the construction of homes; however, it should be noted that the time frame of 2010 to 2013 also
overlapped with a significant economic downturn. The average for the 5-year period after that
represents 23.8 per year, which is clearly not a significant decline despite the lack of developable
land in the Borough. The pattern of development and issuance of building permits for housing units
suggests that many residents choose to tear down existing homes and replace them with new homes,
whether to increase the size of their homes or to reinvest in their properties.

Table 14 shows the housing size by the number of rooms. In general, Englewood Cliffs has a larger
and significant number of housings with more rooms, with 93.9% of housing having 5 or more rooms.
Overall, the share of units with 3 rooms or less comprises just 1.8% of the housing stock. The Borough
has a greater share of large single-family homes than multi-family units, which would typically
provide 1 or 2 bedroom type units, as indicated by 2018 ACS estimates which report that that
96.7% (1,720) of all housing units are 1-unit detached (single-family) residences, and 3.3 (59) %
comprise units that are 1 or more unit attached (multi-family).

Table 14 : Housing Size by Number of Rooms - 2022 ACS, 5- Year Estimates
Borough of Englewood Cliffs and Bergen County
Borough of Englewood Cliffs Bergen County
Number Of
Number
Rooms Number
Of Percent . Percent
. Of Units
Units
1 Room 0 0.0 10,090 2.7
2 Rooms 0 0.0 13,229 3.6
3 Rooms 36 1.8 41,700 11.3
4 Rooms 89 4.3 51,568 14.0
5 Roomsor | 1,924 93.9 251,948
More 68.4
Total 2,049 100%
368,535 100%
Source: 2022 American Community Survey 5-Year Estimates
Note: Percentages May Not Add Due To Rounding

Most of the housing in Englewood Cliffs is owner-occupied. Only slightly more than 12% of housing
in Englewood Cliffs is rented. Table 13 indicates whether housing is occupied or not and if occupied
whether the units are owned by the occupant or rented. This table also indicates how many units
are vacant.



The total vacancy rate in Table 15 : Tenure and Housing Vacancy Rates, 2020

the Borough is 5.9%, Borough of Englewood Cliffs

bClsed on The 2020 U.S. 0wner Ren'ﬂer

Census which reported Total Occupied Occupied

that 115 units were

vacant out of 1,961 total Total Housing Units 1,961 1,601 245

units. Vacant Units 115 49 66
Vacancy Rate 5.9% 2.4% 6.8%

Source: Source: U.S. Census, 2020

(1) Includes all vacant units, including those rented or sold but not
occupied, seasonal recreational and occasional use units, and “other”
vacant units.

(2) Includes units available for sale only

(3) Includes units available for rent.

Table 16 shows the value of owner-occupied housing reported by the 2022 American Community
Survey 5-year Estimates. Based on the data provided, most of the housing in Englewood Cliffs,
69.9%, is valued above $1,000,000. Indeed, 90.6% is valued at $500,000 or above.
Contrastingly, most of the housing in Bergen County is valued between $500,000 and $999,999.
Overall, housing values in the county are less concentrated than in Englewood Cliffs, but more than
75% of the housing in the county is valued between $300,000 and $999,999 — which is still
significant because it is a concentration at the higher end of the price spectrum for housing.

Table 16 : Value of Owner-Occupied Housing, 2022 ACS 5- Year Estimates
Borough of Englewood Cliffs and Bergen County
Borough of Englewood Cliffs Bergen County
Housing Value Number of Number Of
. Percent . Percent
Units Units
Under $50,000 51 3.3 3,963 1.7%
$50,000 to $99,999 10 0.6 2,369 1.0%
$100,000 to 0 0.0 o
$149,999 2,538 1.1%
$150,000 to 0 0.0 o
$199,999 3,073 1.3%
$200,000 to 35 2.3 o
$299,999 12,357 5.4%
$300,000 to 50 3.2 o
$499,999 71,877 31.5%
$500,000 to 318 20.7 o
$999,999 105,652 46.2%
$1,000,000 or more 1075 69.9 26,616 11.7%
Total 1,539 100% 228,445 100%
Note: Figures may not add due to rounding.
Source: Value of Owner-occupied housing units, 2022 American Community Survey 5-Year
Estimates




Table 15 depicts that most rent levels in Englewood Cliffs were found to be $3,000 or more, with
69% of the 301 total rental units reported falling in that range. The next significant rent level was
$2,000 to $2,499, with 12% of the total rental units estimated to be in that range. In relation to
the income levels indicated in Table 9 under this Section, it appears that many of these rents would
exceed 30% of income for many household sizes and therefore not be affordable. None of the
units in Table 15 are deed restricted as affordable units with controls for low- or moderate-income
households and are therefore subject to increases that could also affect future affordability.

Table 17 : Rent Levels, 2022 ACS, 5- Year Estimates
Borough of Englewood Cliffs

Rent Number of Units Percent
Less than $500 0 0.0
$500 to $999 0 0.0
$1,000 to $1,499 5 1.7
$1,500 to $1,999 31 10.3
$2,000 to $2,499 36 12.0
$2,500 to 2,999 20 6.6
$3,000 or more 209 69.4
No cash rent 20 (x)

Total 301 100%
Source: Contract Rent for Renter-occupied housing units, 2022
American Community Survey 5- Year Estimates




3. Analysis of Employment Characteristics

Economic data regarding
Englewood Cliffs, retrieved
from various census tables,
reports that the estimated
Median Household Income in
2023 was $222,192, an
increase of 46% from 2013
(Table 16). However, based
on the CPlI Inflation
Calculator from the Bureau
of Labor Statistics, an
income of $120,333 would
have the buying power of
$157,204 in 2023, which
demonstrates that incomes
have experienced real
growth. During the same
period the median home
value  increased 22%,
indicating that  income
growth in Englewood Cliffs
has outpaced the increase in
home values.

Table 18 : Economic Data
Borough of Eng_jlewood Cliffs

Description Amount
Estimated Median Household Income $222,192
in 2023
Estimated Median Household Income
in 2013 $120,333
Estimated Median Home Value
(Owner Occupied) in 2023 $1,232,700
Estimated Median Home in 2013 $963,700
Mean Price of All Housing Units in
2000 $495,561
Mean Price of Detached Houses in
2000 $506,691
Mean Price of Townhouses/Other
Attached Units in 2000 $262,068
Mean Price of Two Unit Structures in
2000 $163,281
Mean Price of 3-4 Unit Structures in
2000 )
Mean Price of 5 or more Unit
Structures in 2000 $269,230
Median Gross Rent in 2023 $3,500

Source: Units in Structure, 2023 American Community Survey 5-
Year Estimates. Aggregate Value (Dollars) by Units in Structure,
2023 American Community Survey 5- Year Estimates. Median
Gross Rent, 2023 American Community Survey 5- Year Estimates.
Selected Housing Characteristics — 2012 and 2023 5-Year
American Community Survey. Selected Economic Characteristics
2012 and 2023, 5-Year American Community Survey.

Most recent available data for Aggregate Value by Units in
Structure for the Borough is from 2000




OCCUPATIONS AND INDUSTRIES

A way of understanding the economic health of Englewood Cliffs is to look at the industries and
occupations of the current Englewood Cliffs residents. Table 21 provides a more detailed picture
of the job market and industries in Englewood Cliffs. The three most common industries and
occupations in Englewood Cliffs as of the 2023 American Community Survey Five-Year Estimates
are “Educational, Healthcare, and Social Services” at 33.5% of the workforce, “Professional,
Scientific, and Management” at 17.9% of the workforce, and “Wholesale Trade” at 9.2% of the
workforce.

Table 19 : Most Common Industries and Occupations
Borough of Englewood Cliffs

Educational, Healthcare, and Social Services 33.5%
Professional, Scientific, and Management 17.9%
Retail Trade 7.9%
Arts, Entertainment, Recreation, and Food Services 6.0%
Manufacturing 6.0%
Finance and Insurance, and Real Estate and Rental 8.9%
Leasing

Construction 3.4%
Transportation, Warehousing, and Utilities 2.5%
Other Services, except public administration 3.5%
Information 0.9%
Wholesale Trade 9.2%
Public Administration 1.9%
Source: 2032 American Community Survey 5- Year Estimates

EDUCATION

Table 22 shows the educational attainment of Englewood Cliffs residents based on 2023 American
Community Survey 5-Year Estimates data. For the population aged 25 years and older, 96.7% of
residents have attained a High School Degree or higher, and 76.9% of residents have obtained a
Bachelor’s degree or higher. This data can assist the Borough in understanding regional employment
trends.

Table 20 : Education and Employment Data
Borough of Englewood Cliffs
For population 25 years and over

High school or less 9.1%
Some College 5.6%
Bachelor’s Degree or Higher 76.9%
Graduate or Professional Degree 44.9%
Percent High School Graduate or 96.7%
Higher

Percent Bachelor’s Degree or 76.9%
Higher

Source: 2023 American Community Survey 5-
Year Estimates




COMMUTING CHARACTERISTICS

Commuting data provides more information on the workers in Englewood Cliffs regarding the
necessity of a car or public transportation and how isolated Englewood Cliffs is from employment
opportunities. As shown in Table 23, 70.3% of the workers in Englewood Cliffs work in New
Jersey, while a lower percentage, but still a majority (58.5%), work within Bergen County. This
shows that employment opportunities are available and accessible close to Englewood Cliffs
residents. Also, it takes residents an average of 34 minutes to travel to work every day.

Table 21 : Commuting Characteristics
Borough of Englewood Cliffs
Place of Work Estimates
Worked in State 70.3%
Worked in County of residence 58.5%
Worked outside County of residence 11.8%
Worked outside State of residence 29.7%
Travel Time to Work Estimates
Less than 10 minutes 8.2%
10 to 14 minutes 12.6%
15 to 19 minutes 10.7%
20 to 24 minutes 13.3%
25 to 29 minutes 2.3%
30 to 34 minutes 11.8%
35 to 44 minutes 3.9%
45 to 59 minutes 11.3%
60 or more minutes 25.9%
Mean travel time to work 34.3
Source: 2023 American Community Survey 5- Year
Estimates

POPULATION AND EMPLOYMENT PROJECTIONS

Table 22 : 2015-2045 Population Projection, Borough of Englewood Cliffs

Year Population Change (#) Percent Change
(annual)

2015 5,366

2045 5,883 517 0.3%

Source: NJPTA Employment Forecast by County and Municipality, 2015-2045

Every four years, the North Jersey Transportation Planning Authority (“NJTPA”) conducts regional
forecasts for population, households and employment as part of updating its long range
transportation plan. The latest set of formal forecasts was released in 2021. Per these forecasts,
which are detailed in Table 24 and Table 25, neither population nor employment is predicted to
increase significantly in the Borough between 2015 and 2045. Population is only predicted to
increase by 517 people from 2015 to 2045, which is a 0.3% annual change, and employment is
predicted to increase by 511 from 2015 to 2045, which is a 0.2% annual change



Table 23 : 2015-2045 Employment Projection, Borough of Englewood Cliffs
Year Population Change (#) Percent Change
(annual)

2015 9,065 - -
2045 9,576 511 0.2%
Source: NJPTA Employment Forecast by County and Municipality, 2015-2045

1. Projection of Borough Housing Stock

As per the MLUL, specifically, N.J.S.A. 52:27D-310.b, a housing element must contain a projection
of the municipality's housing stock, including the probable future construction of low- and moderate-
income housing, for the next ten years, considering, but not necessarily limited to, construction permits
issued, approvals of applications for development and probable residential development of lands.

The Department of Community Affairs’ Division of Codes and Standards website provides data on
Certificates of Occupancy and demolition permits for both residential and non-residential
development. Within the Division of Codes and Standards website is the New Jersey Construction
Reporter, which contains building permit, certificate of occupancy and demolition data that is
submitted by the municipal construction officials within the State each month.

Table 26 presents data on certificates of occupancy and demolition permits issued in the Borough
between 2013 and 2023, as reported by the New Jersey Department of Community Affairs. Over
this period, the number of certificates of occupancy issued exceeded the number of demolitions
permits, indicating that residential development has been occurring at a higher rate than demolition.
A net gain of 33 units were built over the ten-year period of 2013-2023, which averages to
approximately 3 housing units per year.

Table 25 : Historic Trend of Certificates of Occupancy and Demolition Permits, Borough of Englewood
Cliffs as Provided by the Department of Community Affairs

Type | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 | 2022 | 2023 | Total
CcoO 14 12 11 14 16 14 11 10 16 9 14 141

Demo 14 17 18 13 1 10 ;‘rzvclim ;‘rzvclim 11 13 11 108
Net 0 -5 -7 1 15 4 11 10 5 -4 3 33

Source: Department of Community Affairs




Borough of Englewood Cliffs Housing Element and Fair Share Housing Plan

Table 27 below projects 10 years out for residential development between the present and 2035.
The projected development includes an extrapolation of the historic trend of residential certificates
of occupancy, which is based on an average of 3 housing units constructed in the Borough per year
over the last 10 years, and anticipated development through the projects in this Plan. Based on the
data below, the Borough anticipates 80 new residential units between now and the end of 2035.
Table 27 provides a loose approximation of the timing of residential development based upon this
Plan intended to depict that units will be constructed over time in the next 10 years and is no way
an exact prediction.

1. Projected

Historic 1 3 3 3 3 3 3 3 3 3 1 32
Trends

2. Other

Projected _ __ __ _ 48 __ _ __ __ _ __ 48

Development
(Cioffi)




Of the 80 projected new residences in the Borough between 2025 and 2035, 10 of the units are

anticipated to be reserved for low- and moderate-income households (see Table 28).

Table 26 : Projection of Affordable Units
Borough of Englewood Cliffs

Type

July

2025

2026

2027

2028 | 2029

2030

2031

2032

2033

2034

June

30,

2035

Total

1. Approved
New
Residential
Development
Permits
Issued

2. Other
Projected

Development
(Cioffi Site)

10

Total
Projected
Development

- 10

10

5. A Consideration of Lands
Affordable Housing

of Developers Who Have Expressed a Commitment to

Pursuant to N.J.S.A.52:27D-310.f and the N.J.S.A. 40:55D-28b(3), a Housing Element must include
“a consideration of lands of developers who have expressed a commitment to provide low- and
moderate-income housing.” Thus, it is the Borough’s responsibility to consider sites offered for
affordable housing. However, the Borough does not have an obligation to include every parcel a
developer has proposed. In this case, a developer (Cioffi) has expressed interest in the construction
of affordable housing at the site located at 20-32 Sylvan Avenue and 4 Bayview Avenue, identified
as Block 201, Lots 10-14 and Block 205, Lots 1 and 4. This project has been included in this HEFSP
as further detailed in Section lll.

6. Consistency with State Plan and Redevelopment Plan

Pursuant to N.J.S.A. 52:27D-310.i and N.J.S.A. 40:55D-28b(3), a Housing Element must include “an
analysis of consistency with the State Development and Redevelopment Plan, including water,
wastewater, stormwater, and multi-modal transportation based on guidance and technical
assistance from the State Planning Commission.” Per the existing State Development and
Redevelopment Plan (SDRP), which was adopted in 2001, the Borough of Garwood is located in
the Metropolitan Planning Area (PA1). As stated in the 2001 SDRP, the State Plan’s intention in PA1
is to “provide for much of the state’s future redevelopment; revitalize cities and towns; promote
growth in compact forms; stabilize older suburbs; redesign areas of sprawl; and protect the
character of existing stable communities.” The SDRP further elaborates that “these goals will be met




by strategies to upgrade or replace aging infrastructure; retain and expand employment
opportunities; upgrade and expand housing to attract a balanced residential population; restore
or stabilize a threatened environmental base through brownfields redevelopment and metropolitan
park and greenway enhancement; and manage traffic effectively and create greater opportunities
for public transportation connections within the Metropolitan Planning Area and between the
Metropolitan Planning Area, suburban employment centers, and the Philadelphia and New York
areas.”

On December 4, 2024, the State Planning Commission approved the updated Preliminary State
Development and Redevelopment Plan. Per the Preliminary SDRP, Englewood Cliffs remains in
Metropolitan Planning Area (PA1). The Preliminary SDRP provides that the intent of the
Metropolitan Planning Area is to "provide for much of the state’s future growth in compact
development and redevelopment; revitalize cities, towns and neighborhoods, and in particular
overburdened neighborhoods; address existing legacy issues such as air pollution, urban heat
islands, lead contamination, Brownfields, urban highways, and combined sewer systems; prevent
displacement and gentrification; promote growth that occurs in Centers, other appropriate areas
that are pedestrian friendly, and in compact transit-oriented forms; rebalance urbanization with
natural systems; promote increased biodiversity and habitat restoration; stabilize and enhance
older inner ring suburbs; redesign and revitalize auto oriented areas; protect and enhance the
character of existing stable communities.” Given that the final updated SDRP is not expected to be
adopted until late Fall 2025, the consistency of the Borough’s Fourth Round Housing Element with
the State Development and Redevelopment Plan is evaluated based on the 2001 SDRP.

Redevelopment has been used as a primary tool for housing development in Englewood Cliffs over
the last decade, which is reflected in the inclusionary projects completed and/or approved during
the Third Round (see Table 30 of this HEFSP) and is a core objective of the existing SDRP and
Preliminary SDRP for PAT. During the Third Round period, over 500 residential units began
construction through the implementation of inclusionary redevelopment projects stimulated by the
Borough’s Third Round HEFSP. These redevelopment efforts have brought an influx of residential
development to the Borough'’s urban core, improved walkability and infrastructure, and leveraged
access to the Borough’s rail station, which is consistent with providing “future growth in compact
development and redevelopment” as envisioned by the SDRP. The Borough is continuing to promote
redevelopment as a tool for the provision of affordable housing units as part of its compliance with
its Fourth Round affordable housing obligations. The Borough evaluates the viability of all planned
and prospective affordable housing sites with respect to utility access, environmental impacts, and
traffic/circulation. The projects contemplated for compliance towards the Borough’s Fourth Round
affordable housing obligation are further evaluated in this Housing Element and Fair Share Plan.

7. Preserving Multigenerational Continuity

As required by N.J.S.A 52:27D-310, a municipality's housing element shall contain an "analysis of
the extent to which municipal ordinances and other local factors advance or detract from the goal
of preserving multigenerational family continuity as expressed in the recommendations of

the Multigenerational Family Housing Continuity Commission, adopted pursuant to paragraph (1)
of subsection f. of section 1 of P.L.2021, ¢.273 (C.52:27D-329.20)." The Multigenerational Family
Housing Commission was established in 2021 and is responsible for preparing and adopting
"recommendations on how State government, local government, community organizations, private
entities, and community members may most effectively advance the goal of enabling senior



citizens to reside at the homes of their extended families, thereby preserving and

enhancing multigenerational family continuity, through the modification of State and local laws
and policies in the areas of housing, land use planning, parking and streetscape planning, and
other relevant areas." The Commission also must "report annually to the Governor and to each
house of the Legislature pursuant to section 2 of P.L.1991, c.164 (C.52:14-19.1), its activities, as
well as its findings and recommendations, if any, for State and local government."

The Borough will consider additional mechanisms to advance the goal of
preserving multigenerational family continuity and will evaluate any report issued by the
Commission when released.

M. 2025 FOURTH ROUND FAIR SHARE PLAN
A. SATISFACTION OF COMPLIANCE MECHANISMS PRIOR TO THE FOURTH ROUND

Compliance with Fourth Round Deadlines

As described in Section II.D of this Housing Element and Fair Share Plan, the A4/S50 legislation
established several deadlines prior to the commencement of the Fourth Round on July 1, 2025. This
section details the Borough’s compliance with the deadlines mandated by the Fourth Round law
leading up to the preparation of this Housing Element and Fair Share Plan. The Borough’s
compliance with the deadlines below are provided in the Appendices of this Plan.

e June 18, 2024: Deadline for the municipality to submit to the DCA a detailed accounting
of all nonresidential development fees collected and expended since it was authorized to
collect such fees. This deadline was retroactively moved to coincide with the September
16, 2024 unit and program monitoring report deadline.

e September 16, 2024: Deadline for the municipality to submit to the DCA a detailed
accounting of all residential development fees collected and expended since it was
authorized to collect such fees. Starting in September 2024, the DCA released a new
Affordable Housing Monitoring System (AHMS) as required by A4/S50 for all
municipalities to record and report all affordable housing trust fund and unit monitoring
activity.

e September 16, 2024: Deadline for the municipality to submit a unit and program
monitoring report to the DCA.

e October 20, 2024: Deadline for DCA to prepare and submit a report on the calculation of
regional need and municipal obligations for each region. The DCA released a report
titled “Affordable Housing Obligations for 2023-20235 (Fourth Round) Methodology and
Background” on October 18, 2024.

e January 31, 2025: Deadline for a municipality to adopt its fair share obligation numbers
via binding resolution, which will either accept the DCA numbers, or describe why the
numbers should be adjusted and what those adjusted numbers should be.



e 48 hours following adoption of the resolution: Deadline for a municipality to file an
action with the Program regarding the adopted resolution and committing to its fair share
numbers. The resolution must be published on the municipal website.

e February 15, 2025: Deadline for the municipality to submit to the DCA a detailed
accounting of all nonresidential and residential development fees collected and expended
from the previous year and a municipal status report of unit and program monitoring data
from the previous year.

e February 28, 2025: Deadline for an interested party to challenge a municipality’s
adopted numbers. There were no challenges from an interested party on the Borough’s
adopted Fourth Round present need obligation and prospective need obligation prior to
the February 28, 2025 deadline.

e March 1, 2025: If no challenges, the Borough’s numbers are established by default and
immunity from exclusionary zoning litigation remains in effect.

e June 30, 2025: Deadline to adopt and endorse a Housing Element and Fair Share Plan
and propose drafts of the appropriate zoning and other ordinances and resolutions
implementing the municipality’s present and prospective obligation. This Fourth Round
Housing Element and Fair Share Plan, inclusive of all ensuing attachments and appendices,
has been prepared for review and adoption by the Borough Planning Board,
endorsement by the Borough Council, and submission to the Program and the Court for
review and approval prior to the June 30, 2025 deadline.

e June 30, 2025 or 48 hours following the Plan’s adoption (whichever is sooner):
Deadline for the municipality to file the Housing Element and Fair Share Plan and drafts
of resolutions and ordinances to implement its present and prospective obligation with the
Program. The Plan and appropriate resolutions and ordinances must be posted on the
municipal website. This Plan will be filed with the Program and the Court by June 30,
2025.

Fair Share Obligations Prior to the Fourth Round

The Borough has a zero-unit Third Round Rehabilitation obligation per the January 2020 Order
issued by Judge Farrington, a 219-unit Prior Round obligation pursuant to the methodology under
N.J.A.C. 5:93, and a 365-unit Round 3 obligation as previously determined by the trial court per
the Order issued by Judge Farrington. The following chart illustrates the Borough’s affordable
housing obligations for the Prior Round and the Third Round per the Settlement Agreement reached
with Fair Share Housing Center and the defendant-intervenor on October 8, 2020, and as
addressed in the Borough’s amended Third Round Housing Element and Fair Share Plan approved
via the final JOR issued on December 22, 2020:

Table 27: Englewood Cliffs’ Fair Share Obligations Prior to the Fourth Round

Third Round Rehabilitation Obligation: 0

Prior Round Obligation (1987-1999): 219

Third Round Obligation (1999-2025 (gap and 365

prospective need period)
Total Obligation: 584




Third Round Present Need (Rehabilitation) Obligation

As detailed above, the Borough’s Third Round present need (rehabilitation) obligation is zero (0).

While the Borough is not required to provide any units towards its Rehabilitation obligation during the
Fourth Round, the Borough may elect to facilitate the rehabilitation of units through participation in a
rehabilitation program to be credited towards any future present need obligation.

Satisfaction of Combined New Construction Obligation for the Third Round

As specified in the Borough’s October 8, 2020 Settlement Agreement, “the Borough has a Prior
Round (new construction) Obligation of 219 units and a Third Round (new construction) obligation
of 365 units, for a combined new construction obligation of 584 units. The parties agree that the
Borough is eligible for a vacant land adjustment pursuant to N.J.A.C. 5:93-4.2.” The ensuing sections
therefore detail the Borough'’s satisfaction of its combined 584-unit new construction obligation for
the Third Round.

1. Vacant Land Adjustment

The Borough was permitted to conduct a vacant land adjustment for the Third Round in accordance
with N.J.A.C. 5:93-4.2 and as granted the October 8, 2020 Settlement Agreement. On behalf of
the Borough of Englewood Cliffs as their consulting Planner, Harbor Consultants, Inc. conducted a
Vacant Land Adjustment (“VLA”) and prepared two reports, both dated December 10, 2018, and
which supported its conclusion that the realistic development potential (RDP) for the Borough was
77 for the Third Round. David Kinsey, FAICP, of Kinsey and Hand, prepared a report, dated
January 7, 2019, which concluded that the Borough's RDP was 223. Arthur Bernard, PP prepared
a report for 800 Sylvan, dated January 7, 2019, which concluded that the Borough’s RDP was 334.
After the Court made rulings on the RDP, the Borough brought a motion to reconsider various rulings
of the Court including the RDP. Before the Court ruled on the motion, the Parties entered negotiations
and agreed that the RDP was 97, which was settled in the October 8, 2020 Settlement Agreement.
The table below illustrates the basis for this number.

Table 29 : Third Round RDP
Borough of Englewood Cliffs, Bergen County, NJ

. 20%
. . Acreage Deljsﬂy Set-
Site Name Location Block / Lot (Net) (un:ts;/a Aside
cre (RDP #)
Prentice Hall [ New | 111 sylvan Ave 207 / 6 27.03 12 65
146, 150 & 154
Sites #17-20 Wood Rd. & 312 | 303/35:36,37 | 0, 10 2
and 44
Bolz St
. . 303 / 40.05,
Sites #21-23 Sara Hill Lane 40.07, and 40.08 0.67 10 1




513 /5and 7,
514 / 4 and 5 &
Sites #29-31 approximately Min. 60
(Municipal Site on Hudson Terrace 0.25-acre portion -- un-its 12
Hudson Terrace) of Clendinen
Place to be
vacated
Sites #35and 36 | 2 Kim Hunter Rd. | 01/ e and | 573 6 3
Site #41 552 Summit St. 603 / 20 1.04 10 2
Site #55-56 575-577 Floyd St | 802 /77621 and 1.43 10 3
Site #64-65 41-45 Laurie Drive 1009 /15-16 0.69 10 1
Site #67 98 Roberts Rd. 1101 /6 0.73 10 1
Site #72 980 Sylvan Ave. 1202 /2 3.0 12 7
Total RDP 97

As specified in the amended Third Round Housing Element and Fair Share Plan, “After approval of
the 800 Sylvan Avenue project... the Borough shall be entitled to apply to the court to increase its
RDP and the number of units eligible for rental bonuses based upon the following formula: the
Borough is entitled to claim rental bonus credits for 25 percent of its RDP.”

On July 15,2022, the Appellate Division of the Superior Court of New Jersey upheld the Settlement
Agreement for the provision of 450 residential units, inclusive of 90 affordable family rental units,
at 800 Sylvan Avenue. The 800 Sylvan Avenue site has secured approvals and is currently under
construction; therefore, the Borough has applied the 90 affordable family rental units towards the
calculation of its Third Round RDP, thereby increasing its Third Round RDP to 187.

2. Third Round Rental Obligation

COAH'’s Second Round regulations (at N.J.A.C. 5:93-1, et seq.) provide that at least twenty-five
percent (25%) of the new construction component (i.e. excluding the present need or rehabilitation
share) must be satisfied with rental units. Based upon the RDP of 187, at least 47 rental units are
required. The Borough satisfies this requirement through the provision of 155 family rental units
from the Hudson Terrace/Michaels Development/”Cliffs on Hudson” project and the 800 Sylvan
Avenue project.

3. Third Round Age-Restricted Housing

COAH'’s Second Round regulations permit a total of no more than 25 percent of the new construction
obligation to be satisfied with age-restricted housing. Based upon the actual units to be constructed
to satisfy the RDP, up to 46 age-restricted housing units are permitted at this time. However, as
explained below, the Borough’s plan envisions that none of the 187-unit RDP will be satisfied with
age-restricted housing.

4. Third Round Very Low-Income Housing Obligation

As a result of the July 2008 amendments to the Fair Housing Act known as the “Roberts Bill”, all
municipalities have an obligation to reserve at least 13% of the new affordable units built to satisfy




the Third Round obligation to be for very low income households.# The Fair Housing Act states that
the thirteen percent (13%) threshold only has to be maintained Borough wide. To ensure that enough
very low income units are produced, the Borough adopted an Affordable Housing Ordinance (Ord.
No. 20-13) requiring that within any inclusionary or one hundred percent (100%) affordable rental
housing development, at least thirteen percent (13%) of the low and moderate income units built
shall be affordable to very low income households for all rental or for-sale projects.

The Borough will comply with providing VLI units from the following: 1) fourteen (14) from family
rental units from the municipally-sponsored 100% affordable site; 2) two (2) from family rental
units at the New LG/ North Woods site; and twelve (12) from the family rental units at the 800
Sylvan Avenue site. In total, the Borough anticipates twenty-eight (28) family VLI units.

5. Third Round Rental Bonuses

In accordance with N.J.A.C. 5:93-5.15(d), the Borough is eligible to seek rental bonuses up to
twenty-five percent (25%) of the RDP. While the Third Round RDP for the Borough was settled as
Q7 units, since the execution of the October 8, 2020 Settlement Agreement and amended Third
Round HEFSP, the 800 Sylvan Avenue project (450 residential units, inclusive of 90 affordable
family rental units) has secured approvals and is currently under construction, thereby increasing its
Third Round RDP to 187. The Borough therefore is eligible to seek up to 46 rental bonus credits,
which have been applied entirely from the 65 family rental units at the Hudson Terrace /Michaels
Development/”Cliffs on Hudson” project.

6. Satisfaction of the Borough’s Third Round RDP

The Borough satisfies its 187-unit Third Round RDP as follows:

Table 30 : Projects Addressing the Borough’s Third Round RDP
Borough of Englewood Cliffs, Bergen County, NJ

BOROUGH RDP 187
Completed | Proposed Rental
U:its UFl:its Bonuses UEiEl
Proposed Affordable Housing Sites

100% Affordable Site 65 46 111
Hudson Terrace/Michaels Development/
“Cliffs on Hudson” (Municipally Sponsored
100% Affordable Site)

(Approx. 2.3 +/- acres - Block 514, Lots 4 & 65 (F)R) 46 (BC) m
5; Block 513, Lots 5 & 7, and approximately
0.25-acre vacated portion of Clendinen Place)

Inclusionary Sites 102 - 102

New LG / North Woods 12 ) 12
(3.5-acre portion - Block 207, Lot 6)

4 For projects used to satisfy the Third Round new construction obligation, the FHA requirements and UHAC regulations
applicable to the Third Round shall apply. Projects credited towards the Borough’s Fourth Round prospective need
obligation shall be subject to the requirements of the amended FHA and shall be subject to the revised UHAC rules
effective as of December 19, 2024, and subject to final revision and adoption, which include amendments at N.J.A.C.
5:80-26.1, 26.2, 26.4 through 26.27 and at Appendices A through Q, and new rules at N.J.A.C. 5:80-26.3 and
26.28 to codify statutory requirements enacted pursuant to P.L. 2024, c.2.




800 Sylvan Avenue

(Block 910, Lot 1) 0 (F)(R) - 90

TOTAL UNITS AND BONUSES 213

(R) = Rental

(F) = Family Units (BC) = Bonus Credit

7. Detailed Summary of Third Round RDP Satisfaction

a. 65 affordable family rental units from a Municipally-Sponsored 100% Affordable Site:

Per the October 8, 2020 Settlement Agreement, at least sixty (60), but not more
than sixty-five (65), affordable housing units shall be built from a municipally-
sponsored 100% affordable housing development located at (i) “Municipal Site A”:
Borough-owned Block 513, Lot 7, Block 514, Lots 4 & 5 (approximately 1.4-acres
owned by the Borough), and an approximately 0.24-acre, 190 feet long portion of
Clendinen Place to-be-vacated, with street addresses of 474 & 482 Hudson Terrace
and 4 Clendinen Place and (ii) “Municipal Site B” Block 513, Lot 5 at 488 Hudson
Terrace which is currently partially developed with the Borough’s community center
and emergency squad facility. On March 10, 2021, the Borough Council authorized
the execution of a Developer’'s Agreement between the Borough and Michaels
Development Company |, L.P. for the construction of a 65-unit municipally-sponsored
100% affordable housing development at Municipal Site A & Municipal Site B. On
August 8, 2024, the Planning Board granted amended preliminary and final site
plan approval for the “Cliffs on Hudson” project, which will provide 65 affordable
family rental units (14 very-low, 19 low, 32 moderate). The site is currently
undergoing construction.

b. 102 affordable units from the following inclusionary sites:

12 affordable units from the New LG/North Woods site (Portion of Block 207 Lot
6 located at 111 Sylvan Avenue). A development of up to sixty (60) total family
units with a 20% affordable housing set-aside, yielding 12 affordable non-age-
restricted housing units, shall be permitted on a +/- 3.5-acre portion of the “New
LG site” (Block 207, Lot 6). The site was rezoned as Inclusionary Housing-1 (IH-1)
Zone via Ordinance No. 20-13.

90 affordable family rental units from 800 Sylvan Avenue (Block 910, Lot 1). On
July 15, 2022, the Appellate Division of the Superior Court of New Jersey upheld
the Settlement Agreement for the provision of 450 residential units, inclusive of 90
affordable family rental units, at 800 Sylvan Avenue. The 800 Sylvan Avenue site
has secured approvals and is currently under construction

c. 46 rental bonus credits:

46 rental bonus credits shall be applied from 46 of the 65 family rental units
provided from the Hudson Terrace/Michaels Development/ “Cliffs on Hudson”
project. These 46 rental bonus credits are based on a 25% rental bonus credit cap
applied to the 187-unit Third Round RDP.




Satisfaction of the Borough’s Third Round Unmet Need

The Borough’s Third Round combined new construction obligation of 584, subtracted by 213 units
and bonuses credited towards the Third Round RDP, yields a Third Round unmet need of 371. The

Borough proposes addresses its Third Round unmet need as follows:

Table 31 . Projects and Mechanisms Addressing the Third Round Unmet Need
Borough of Englewood Cliffs, Bergen County, NJ

Unmet Need 371
Mechanism Comp.leted Prop?sed Total
Units Units
Hudson Terrace Overlay Zone 62 (78)1) 62 (78)M)
East Palisades Overlay Zone 38 (48)(") 38 (48)M
B-3 Zone District Overlay Zone 31 (39)) 31 (39)

Northern Sylvan Avenue Corridor Mixed
Use Overlay Zones (A)
910, 910-920, 930-940 Sylvan Avenue

1000 Sylvan Avenue
Northern Sylvan Avenue Corridor Mixed
Use Overlay Zones (B)

980 Sylvan Avenue 9 9
1000 Sylvan Avenue 10 (15)2 10 (15)
Sisters of St. Joseph of Peace Site 16 ) 16 Q)
Remaining Rental Bonus Credits (25% Cap) 100 100
TOTAL CREDITS AND UNITS 496 (535)

(MProjects with residential or mixed-use options (mixed-use unit numbers in parentheses)

(2) Projects with non-age-restricted or age-restricted options (age-restricted unit numbers in
parentheses)

(3)lUnits shall be age-restricted

1. Detailed Summary of Third Round Unmet Need Satisfaction

a. Hudson Terrace, East Palisades, and the B-3 Zone District Overlay Zones

Per the October 8, 2020 Settlement Agreement, the Borough agreed to overlay zoning
rights to permit family inclusionary developments in three areas, at 19 units/acre with a
20% affordable housing set-aside if strictly residential and 24 units/acre with a 20%
affordable housing set-aside if mixed-use, unless specified otherwise, with accommodating
and flexible bulk standards within a three (3) story building height. These standards shall
apply to the Hudson Terrace Overlay, the East Palisades Overlay & the B-3 Zone District
Overlay. These overlay zones were adopted as the Downtown Tiers Inclusionary Housing
Overlay-2 (IHO-2) Zone via Ordinance No. 20-14.

The preservation of the viewshed of the Palisades is a critically important aesthetic and
scenic design consideration. Any zoning standards for the sites described in this subsection
shall require the applicant to demonstrate that the proposed development would not
adversely affect the scenic integrity of the Palisades Interstate Park and its surroundings



when viewed from the vantage points east and south of the Palisades, specifically the
George Washington Bridge center and the Cloisters Terrace and high point of Fort Tryon
Park, Manhattan.

Hudson Terrace Overlay Zone

Per the October 8, 2020 Settlement Agreement, the Borough has agreed to overlay
zoning rights for the area located along Sylvan Avenue, to the south of Palisades
Avenue — which comprises the B-4 zoning district in the northern portion and B-2
zoning district in the southern portion so that as development and redevelopment
occur, there are opportunities for inclusionary development. This area includes a
total of approximately 16.2 acres of existing developed sites that are
unconstrained. This overlay zone allows for inclusionary affordable housing as a
permitted use at 19 units/acre with twenty percent (20%) affordable housing set-
aside if strictly residential (which yields a maximum of 307 residential units, inclusive
of 62 affordable units) and 24 units/acre with a twenty percent (20%) affordable
housing set-aside if mixed-use (which yields a maximum of 388 residential units,
inclusive of 78 affordable units), and in either case within a three (3) story building
height.

East Palisades Avenue Overlay Zone

Per the October 8, 2020 Settlement Agreement, the Borough has agreed to overlay
zoning rights for the area located along East Palisades Avenue, west of Sylvan
Avenue — which largely comprises the B-1 zoning district and a portion of the B-4
zoning district so that as development and redevelopment occur, there are
opportunities for inclusionary development. The Overlay Rezoned Area includes a
total of approximately 9.97 acres of existing developed sites that are
unconstrained. This overlay zone allows for inclusionary affordable housing as a
permitted use at 19 units/acre with twenty percent (20%) affordable housing set-
aside if strictly residential (which yields a maximum of 189 residential units, inclusive
of 38 affordable units) and 24 units/acre with a twenty percent (20%) affordable
housing set-aside if mixed-use (which yields a maximum of 239 residential units,
inclusive of 48 affordable units), and in either case, within a three-story building
height.

B-3 Zone Overlay Zone

Per the October 8, 2020 Settlement Agreement, the Borough has agreed to overlay
zoning rights for the properties located within the B-3 Zone District, at the southern
portion of the Borough so that as development and redevelopment occur, there are
opportunities for inclusionary development. This area includes a total of
approximately 9.95 acres of existing developed sites that are unconstrained;
however, approximately 1.985 acres from the properties belonging to the Cioffi
site are used towards the Borough’s Fourth Round RDP, therefore these 1.985 acres
must be subtracted from the total acreage of the B-3 Overlay Zone to avoid double
counting the projected affordable housing units from the site. The remaining
developable acreage is therefore 7.965. This overlay zone allows for inclusionary



affordable housing as a permitted use at 19 units/acre with twenty percent (20%)
affordable housing set-aside if strictly residential (which yields a maximum of 151
residential units, inclusive of 31 affordable units) and 24 units/acre with a twenty
percent (20%) affordable housing set-aside if mixed-use (which yields a maximum
of 191 residential units, inclusive of 39 affordable units), and in either case, within
a three-story building height.

b. Northern Sylvan Avenue Corridor Mixed Use Overlay Zones (A) and (B)

The preservation of the viewshed of the Palisades is a critically important aesthetic and
scenic design consideration. Any zoning standards for the sites described in this subsection
shall require the applicant to demonstrate that the proposed development would not
adversely affect the scenic integrity of the Palisades Interstate Park and its surroundings
when viewed from vantage points east and south of the Palisades, specifically the George
Woashington Bridge center and the Cloisters Terrace and high point of Fort Tryon Park,
Manhattan.

i. Northern Sylvan Avenue Corridor Mixed Use Overlay (A)
Properties:

i. 910 Sylvan Avenue
Block 1201, Lot 8 and Lot 9.01, 22.3 acres
ii. 910-920 Sylvan Avenue
Block 1201, Lot 9.03, 9.295 acres
iii. 930-940 Sylvan Avenue
Block 1201, Lot 9.04, 10.457 acres

Per the October 8, 2020 Settlement Agreement, the Borough has agreed to overlay
zoning rights for the properties listed above so that as development and
redevelopment occur, there are opportunities for inclusionary development in these
areas that allow for family development, at 23 units/acre with twenty percent
(20%) affordable housing set-aside (therefore yielding a maximum of 967
residential units, inclusive of 194 affordable units) with accommodating and flexible
bulk standards, provided that the building height does not exceed four (4) stories
for the area north of Hollywood Avenue, west of Sylvan Avenue to Sage Road, and
east of Johnson Avenue and Floyd Street, excluding the 800 Sylvan Avenue site with
the exception of the area described for the remainder of 800 Sylvan Avenue site
(Block 210, Lot 1). The Northern Sylvan Avenue Corridor Inclusionary Overlay-A
(OL-A) Zone includes the aforementioned properties and was adopted via
Ordinance No. 20-11.

Properties:

i. Remainder of 800 Sylvan Avenue site
Portion of Block 210, Lot 1, approximately 8 acres

Per the October 8, 2020 Settlement Agreement, the Borough has agreed to overlay
zoning rights for the property listed above so that as development and



redevelopment occur, there are opportunities for inclusionary development in the
remaining 8.0 +/- acres of 800 Sylvan Avenue site (Block 910, Lot 1) provided that
the building height does not exceed four (4) stories. This roughly 8-acre portion of
a larger site is currently developed with an existing research and development
facility, and the Borough will permit family development at the same density (22.5
du/acre) as the bulk of the 28.78-acre 800 Sylvan Avenue property used toward
the Borough'’s Third Round RDP (therefore yielding a maximum of 180 residential
units, inclusive of 36 affordable units). The Northern Sylvan Avenue Corridor
Inclusionary Overlay-A (OL-A) Zone includes the aforementioned property and was
adopted via Ordinance No. 20-11.

Northern Sylvan Avenue Corridor Mixed Use Overlay (B)

Per the October 8, 2020 Settlement Agreement, the Borough has agreed to overlay
zoning rights so that as development and redevelopment occur, there are
opportunities for inclusionary development for the Old LG site (1000 Sylvan Avenue)
and 980 Sylvan Avenue, provided that the building height does not exceed four (4)
stories, as detailed below. The Northern Sylvan Avenue Corridor Inclusionary
Overlay-B (OL-B) Zone was adopted via Ordinance No. 20-12.

Properties:

i 980 Sylvan Avenue
Block 1202, Lot 2 (Lighthouse)

6.009 acres, a gross density of 7.5 units per gross acre in a family
inclusionary project, with a 20% set aside, provided that the building height
does not exceed four (4) stories (therefore yielding a maximum of 45
residential units, inclusive of 9 affordable units). Google Earth shows that
Block 1202, Lot 2 has been developed with an office building on the
southeast portion of the site.

iil. 1000 Sylvan Avenue
Block 1202, Lot 2.01 (Old LG headquarters)

5.46 acres, a gross density of 13.5 units per acre for an age-restricted
development with a 20% set aside (therefore yielding a maximum of 73
residential units, inclusive of 15 affordable units), provided that the building
height does not exceed four (4) stories, shall only be allowed for a period
of three years from the entry of the JOR and if no application is approved
for an age-restricted development by that time the permitted uses shall also
allow an alternative use as a non-age-restricted development with family
affordable units to be constructed on the property at a gross density of 8.5
units per acre with a 20% set aside (therefore yielding a maximum of 46
residential units, inclusive of 10 affordable units), provided that the building
height does not exceed four (4) stories.



c. Sisters of St. Joseph of Peace Site (Block 1302, Lot 5)

Per the October 8, 2020 Settlement Agreement, the Borough has agreed to overlay zoning
rights so that as development and redevelopment occur, there are opportunities for
inclusionary development on the property located at Block 1302, Lot 5 (12.7 +/- acres) to
permit age-restricted residential development at a gross density of six (6) units/acre with
a 20% set-aside (therefore yielding a maximum of 76 residential units, inclusive of 16
affordable units). A second and separate development will allow for a bonus density of
additional age-restricted units provided those units are limited to the conversion of the main
“historic buildings” on the property, whether these building is on or eligible to be on any
State or National Registers of Historic Places list. The conversion of these “historic buildings”
for any bonus density shall be limited to one-bedroom, age-restricted units, with a 20% set
aside. As stated by the Settlement Agreement, any development on the property shall
maintain, or if not inconsistent with the historical preservation requirements herein, reduce
any current visual intrusions to the scenic integrity of the Palisades viewshed from the
vantage point of Manhattan and the George Washington Bridge.

d. Bonus Credits

After subsequent approval of an inclusionary or 100% affordable housing project that
would otherwise address the unmet need is final and not subject to further appeal, the
Borough shall be entitled to apply to the court to increase its RDP and the number of units
eligible for rental bonuses based upon the following formula: the Borough is entitled to claim
rental bonus credits for 25 percent of its RDP. Based on the combined Third Round new
construction obligation of 584, the Borough will be eligible for a maximum of 146 rental
bonus credits for the Third Round. 46 of these rental bonus credits have already been
applied to the Third Round RDP, therefore an additional 100 rental bonus credits may be
allocated towards the Third Round unmet need and may be used towards the RDP upon full
build out of the Thid Round new construction obligation. However, any right to additional
rental bonus credits shall not relieve the Borough of its responsibilities and obligations under
any approval of this HEFSP by the Court. Moreover, pursuant to N.J.A.C. 5:93-5.15(d) there
are circumstances wherein a municipality may lose rental bonuses, previously granted, if
approvals lapse or a project is abandoned.

B. FOURTH ROUND COMPLIANCE MECHANISMS

Fourth Round Present Need (Rehabilitation) Obligation

As explained in detail in Section Il of this Fourth Round Housing Element and Fair Share Plan, the
Borough’s Fourth Round present need (rehabilitation) obligation is zero (0).

While the Borough is not required to provide any units towards its present need obligation during
the Fourth Round, the Borough may elect to facilitate the rehabilitation of units through participation in
a rehabilitation program to be credited towards any future present need obligation.

1. Vacant Land Adjustment

As discussed in Section II.G of this HEFSP, the Borough has conducted a Vacant Land Adjustment as
part of addressing its Fourth Round prospective need obligation (see Appendix L). As a result of the
VLA, the Borough calculated an RDP of 10 from the properties located at 20-32 Sylvan Avenue



and 4 Bayview Avenue (Block 201, Lots 10-14 and Block 205, Lots 1, 2 and 4), which are
developed and approved properties determined to generate an RDP.

2. Percentage Requirements

e Minimum Rental: Per N.J.S.A. 52:27D-311, “A municipality shall satisfy a minimum of 25
percent of the actual affordable housing units, exclusive of any bonus credits, to address its
prospective need affordable housing obligation, through rental housing, including at least
half of that number available to families with children.”

e Minimum Family Housing: Per N.J.S.A. 52:27D-311, “A municipality shall satisfy a minimum
of 50 percent of the actual affordable housing units, exclusive of any bonus credits, created
to address its prospective need affordable housing obligation through the creation of
housing available to families with children and otherwise in compliance with the requirements
and controls established pursuant to section 21 of P.L.1985, ¢.222 (C.52:27D-321).”

e Age-Restricted Cap: Per N.J.S.A. 52:27D-311, “A municipality may not satisfy more than
30 percent of the affordable housing units, exclusive of any bonus credits, to address its
prospective need affordable housing obligation through the creation of age-restricted
housing.”

e Minimum Very-Low Income: Per N.J.S.A. 52:27D-329.1, “Housing elements and fair share
plans adopted pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1) shall ensure that at
least 13 percent of the housing units made available for occupancy by low-income and
moderate-income households to address a municipality’s prospective need obligation will
be reserved for occupancy by very low income households, as that term is defined pursuant
to section 4 of P.L.1985, c.222 (C.52:27D-304), with at least half of such units made
available for families with children. The 13 percent shall count towards the minimum 50
percent of the housing units required to be made available for occupancy by low-income
households to address a municipality’s prospective need obligation.”

e Bonus Credit Cap: Per N.J.S.A. 52:27D-311, “A municipality shall not receive more than one
type of bonus credit for any unit and a municipality shall not be permitted to satisfy more
than 25 percent of its prospective need obligation in the fourth round or any subsequent
round through the use of bonus credits.”

The Borough is currently allocating 10 affordable family rental units from a proposed inclusionary
development at the Cioffi site to satisfy the Borough’s Fourth Round RDP, as well as 2.5 rental bonus
credits based on a 25% cap of the 10-unit RDP. The income distribution and bedroom distribution
are undetermined at this time. As additional sites are built out and the RDP increases over the Fourth
Round, the Borough will ensure compliance with all of the percentage requirements per the amended
FHA as listed above, as well as any other additional requirements of the amended FHA and UHAC
regulations.



3. Satisfaction of Fourth Round RDP

Table 32 . Existing and Proposed Projects Addressing the Fourth Round RDP
Borough of Englewood Cliffs, Bergen County, NJ

BOROUGH RDP

10

Completed | Proposed
Units Units L i i hcte

Cioffi Site
(20-32 Sylvan Avenue and 4
Bayview Avenue; Block 201, Lots 10 (F)(R) i i i 10
10-14, Block 205, Lots 1,2, & 4)

TOTAL UNITS 10
Bonus Credits (2.5 maximum 2.5
based on 25% of 10-unit RDP) :

TOTAL CREDITS AND UNITS ‘ 12.5

(R) = Rental (BC) = Bonus Credit
(F) = Family

Detailed Summary of Fourth Round RDP Satisfaction

1. 10 units from the following inclusionary redevelopment project:

10 units from the Cioffi Site (20-32 Sylvan Avenue and 4 Bayview Avenue; Block 201, Lots
10-14, Block 205, Lots 1,2, & 4).

The proposal is for a three-story inclusionary mixed-use development consisting of 9,494 square
feet of commercial space on the ground floor and forty-eight (48) apartments on the upper two
floors. The residential portion of the development includes a twenty percent (20%) set aside
that will create ten (10) affordable family rental units. The site is located in the Downtown Tiers
(Hudson Terrace, East Palisades and B-3 Zone) Inclusionary Housing Overlay -2 (IHO-2) Zone.

2. 2 rental bonus credits, based on a maximum of 25% of the 10-unit RDP.



Fourth Round Unmet Need Obligation

The Borough’s Fourth Round prospective need obligation of 329 units subtracted by the 12.5 credits
used to satisfy the Borough’s Fourth Round RDP results in a Fourth Round unmet need obligation of
316.5 units. The Borough will address its 316.5-unit unmet need through the mechanisms detailed in
the table below:

Table 33 . Existing and Proposed Projects Addressing the Fourth Round Unmet Need
Borough of Englewood Cliffs, Bergen County, NJ
Fourth Round Unmet Need 316.5
Completed Proposed
Units Units RS ek
New Overlay Zones 177 (213) (M) | - | - - ,77(%2’3)
New Southern Sylvan Ave Corridor m m
Overlay Zone C 11(14) T ] 11(14)
New Southern Sylvan Ave Corridor 166 (199)
(1) - - -
Overlay Zone D 166 (199) m
Other Mechanisms 60 - | - - 60
Mandatory Set-Aside Ordinance
(MSO) 60 -] - - 60
Remaining Bonus Credits to Reach 79.5
25% Cap )
TOTAL CREDITS AND UNITS ‘ 316.5
(IProjects with residential or mixed-use options (mixed-use unit numbers in parentheses)

Detailed Summary of Fourth Round Unmet Need

1. Detailed Summary of Fourth Round Unmet Need Satisfaction

a. Units from New Inclusionary Overlay Zones

i. 11 units (or up to 14 units for mixed-use projects) from the Southern Sylvan
Avenue Overlay Zone C. The Borough will adopt a new Inclusionary Overlay Zone,
known as Southern Sylvan Avenue Overlay Zone C, which consists of the area
located along Sylvan Avenue, to the east of Palisades Avenue, and is comprised of
the existing B-4 Zoning District in the southern portion and the existing R-B Zoning
District in the northern portion. It is bounded by Sylvan Avenue (US Route 9W) and
Demarest Avenue. The Overlay Zone shall apply to the following properties: Block
617, Lots 6 and 13-17. The unconstrained acreage of the Overlay Zone totals
approximately 2.7935 acres. Every property within the Overlay Zone may be
redeveloped as a completely residential inclusionary project at a density of 20 units
per acre with a 20 percent set aside, totaling to a maximum of 55 residential units,
inclusive of 11 affordable units. Alternatively, the site can be redeveloped as a
mixed commercial /residential project in which the residential component may be
developed at a density of 24 units per acre with a 20% set aside, totaling to a
maximum of 67 residential units, inclusive of 14 affordable units.



.
1.

Figure A — Aerial Map of Southern Sylvan Ave Overlay Zone C

166 units (or up to 199 units for mixed-use projects) from the Southern Sylvan
Avenue Overlay Zone D. The Borough will adopt a new Inclusionary Overlay Zone,
known as Southern Sylvan Avenue Overlay Zone D, which consists of the area
located along Sylvan Avenue, west of Sherwood Avenue, and is only comprised of
the existing B-2 Zoning District. The Overlay Zone shall apply to the following
properties: Block 130, Lots 22-25, Block 313, Lots 1-3, Block 314, Lots 10-15, and
Block 411, Lots 16-23. The unconstrained acreage of the Overlay Zone totals
approximately 41.38 acres. Every property within the Overlay Zone may be
redeveloped as a completely residential inclusionary project at a density of 20 units
per acre with a 20 percent set aside, totaling to a maximum of 827 residential units,
inclusive of 166 affordable units. Alternatively, the site can be redeveloped as a
mixed commercial /residential project in which the residential component may be
developed at a density of 24 units per acre with a 20% set aside, totaling to a
maximum of 993 residential units, inclusive of 199 affordable units.



Figure B — Aerial Map of Southern Sylvan Ave Overlay Zone D

b. 60 units from Additional Mechanisms

i. Mandatory Set-Aside Ordinance. The Borough will amend its already adopted
Borough-wide Mandatory Set-Aside Ordinance (MSO), to require that that any
site that benefits from a rezoning, variance or redevelopment plan approved by
the Borough or the Borough'’s Land Use Board that results in multi-family residential
development of five (5) or more dwelling units to produce affordable housing at a
set-aside rate of 20% for for-sale affordable units and at a set aside rate of
20% for rental affordable units. In addition, sites that fall under the terms and
conditions of the MSO shall not be subdivided so as to avoid compliance with the
requirements of the MSO (see Appendix R). A minimum of 60 affordable units
generated from the Borough’s MSO during the Fourth Round shall be used towards
satisfaction of the Borough’s Fourth Round unmet need.

79.5 remaining bonus credits. Given that municipalities are permitted to satisfy up to 25%
of their Fourth Round prospective need from bonus credits from completed units (Borough’s
Fourth Round prospective need of 329 x 25% = maximum of 82 bonus credits), the Borough
will be eligible for 79.5 remaining bonus credits based on the full build out of its Fourth
Round prospective need.



C. SITES FOR 100% AFFORDABLE/INCLUSIONARY DEVELOPMENT

As required by the FHA, proposals for inclusionary and/or 100% affordable residential
development have been considered during the preparation of this Housing Element and Fair Share
Plan, and the only site considered was ultimately included in this Plan.

1. Cioffi Site (20-32 Sylvan Avenue and 4 Bayview Avenue; Block 201, Lots 10-14 and Block
205, Lots 1,2, & 4)

The proposal is for a three-story inclusionary mixed-use development consisting of 9,494 square
feet of commercial space on the ground floor and forty-eight (48) apartments on the upper two
floors. The residential portion of the development includes a twenty percent (20%) set aside that
will create ten (10) affordable housing units. The site is located in the Downtown Tiers (Hudson
Terrace, East Palisades and B-3 Zone) Inclusionary Housing Overlay -2 (IHO-2) Zone.

Figure C — Aerial Map of Cioffi Site
i.  Site Description and Project History

i. The Cioffi Site is comprised of Block 201, Lots 10-14 and Block 205, Lots 1, 2,
& 4. The site is located along Sylvan Avenue and Bayview Avenue and is within
the Downtown Tiers (Hudson Terrace, East Palisades and B-3 Zone) Inclusionary
Housing Overlay - 2 (IHO-2) Zone. The area of the site is approximately 1.985
acres. There are six former principal buildings on the site and multiple



accessory structures and garages. The overall condition of the buildings and
structures show evidence of disrepair and neglect.

Site Control. The property is owned by CFl Development, LLC.

Administrative Agent. The Borough’s Administrative Agent will ensure that all
units are affirmatively marketed and all applicants for the project are
properly income qualified in compliance with all UHAC requirements
per N.J.A.C. 5:80-26.1 et seq.

iv. Proforma and Construction Schedule. A proforma and construction schedule
will be provided as the project moves forward.
ii.  Site Suitability

The project, which is proposed to include 48 total units with a twenty percent (20%) set
aside of 10 affordable family rental units as part of the Borough’s compliance with its Fourth
Round prospective need obligation, complies with N.J.A.C. 5:93-1.1, 5.3 and 5.6 that

require all

new construction sites to be available, approvable, developable, and suitable.

This consistency is demonstrated as follows:

vi.

vii.

There are no known encumbrances that would prohibit or otherwise effect the
development of the property in general.

The subject property located at 20-32 Sylvan Avenue and 4 Bayview Avenue
consists of eight (8) individual lots. The overall tract contains 1.985 acres and
has 289.54 + /- feet of frontage along Fifth Street, and unimproved thirty-three-
foot-wide Borough right-of-way, 50.00 feet of frontage along Bayview Avenue
and 393.36 feet of frontage along Sylvan Avenue (State Highway Route 9W).
South of the tract along Sylvan Avenue are commercial businesses. East along
Bayview Avenue are single family residences. South of and across from
unimproved Fifth Street are single family residences. The ftract contains
approximately fifty-seven (57) large deciduous trees.

There is adequate water infrastructure and water capacity to serve the site.

The site is located in a sewer service area, and there is adequate sewer
infrastructure and sewer capacity to serve the site.

The site location is consistent with the adopted State Development and
Redevelopment Plan. It is located in Planning Area 1, where development is
encouraged.

Per NJDEP mapping, there are no critical habitats, C-1 streams, wetlands, or
floodplains on site.

There are no slopes greater than 15 percent on the site.



viii.  Per NJDEP, the site is not an active property on the Known Contaminated Sites
list.

ix. There are no known historic or cultural resources on the site.

x.  The site is located in the Downtown Tiers (Hudson Terrace, East Palisades and B-
3 Zone) Inclusionary Housing Overlay -2 (IHO-2) Zone.

xi.  The preservation of the viewshed of the Palisades is a critically important
aesthetic and scenic design consideration. Any zoning standards for the sites
described in this subsection shall require the applicant to demonstrate that the
proposed development would not adversely affect the scenic integrity of the
Palisades Interstate Park and its surroundings when viewed from the vantage
points east and south of the Palisades, specifically the George Washington
Bridge center and the Cloisters Terrace and high point of Fort Tryon Park,
Manhattan.

D. AFFORDABLE HOUSING ORDINANCE AND AFFIRMATIVE MARKETING PLAN

The Borough will continue to utilize the Affordable Housing Ordinance and the Affirmative
Marketing Plan from the preceding round (See Appendices). Additionally, the Borough has
appointed a Municipal Housing Liaison by Resolution No. 25-52 (See Appendix) and is under
contract with Triad Associates as their Administrative Agent (See Appendix) to manage the
affordability controls and the affirmative marketing plan for all affordable housing units in the
Borough.

E. SPENDING PLAN AND AFFORDABILITY ASSITANCE MANUAL

The Borough prepared a draft 2025-2035 Spending Plan (see Appendix) , which is to be
adopted by the Borough Council as part of its Fourth Round compliance. The Spending Plan
outlines the anticipated collection and distribution of mandatory development fees and in lieu
contributions and the Borough’s proposals for spending the money that comes into the Affordable
Housing Trust Fund. Development fees are collected in accordance with the Borough'’s
Development Fee Ordinance, which was prepared during the Third Round and adopted by
Borough Council on November 13, 2020 (see Appendix). The Borough will revise the Development
Fee Ordinance if necessary to comply with statutory changes in the Fourth Round. The Borough
understands that no funds may be expended without the Court’s approval of the Spending Plan.

A draft Affordability Assistance Manual will be prepared by the Borough’s Administrative Agent.
The Affordability Assistance Manual shall be adopted by the Borough Council as part of its Fourth
Round compliance. It is understood that any documents not completed and/or adopted by the
time of the adoption of this HEFSP will be subject to review by the Special Adjudicator and the
Court and may be a condition of any judgment of repose.



F. CONCLUSION

The Borough of Englewood Cliffs will address its Fourth Round affordable housing obligation as

follows:

Table 34 : Summary of Englewood Cliffs’ Fourth Round Affordable Housing Plan

Borough of Englewood Cliffs, Bergen County, NJ

Obligation # Summary of Affordable Housing Strategies
Fourth Round
Obligation §29
TOTAL CREDITS = 12.5
Total new units: 10
Bonus credits: 2.5 redevelopment bonus credits
12
RDP
Proposed New Units
o Cioffi Site (Block 201, Lots 10-14 and Block 205, Lots 1, 2, & 4)
o 10 units
TOTAL CREDITS = 316.5
Total new units through New Overlay Zones: 177 (or 213 if mixed-use)
e Southern Sylvan Avenue Corridor Overlay Zone C
o 11 units (or 14 if mixed-use)
e Southern Sylvan Avenue Corridor Overlay Zone D
Unmet Need | 316.5 o 173 units (or 60 if mixed-use)

Other Mechanisms/Credits:
e Amended MSO: 60 units

e 79.5 credits from remaining bonus credits permitted per 25% cap of

329-unit prospective need




Borough of Englewood Cliffs Housing Element and Fair Share Housing Plan

Figure D — Summary of Plan Map
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BOROUGH OF ENGLEWOOD CLIFFS
BERGEN COUNTY, NEW JERSEY

RESOLUTION # 25-27

RESOLUTION COMMITTING TO DCA’S FOURTH ROUND
AFFORDABLE HOUSING PRESENT NEED AND PROSPECTIVE NEED
NUMBERS PURSUANT TO P.L. 2024, C. 2 AND FAIR HOUSING ACT,
N.J.SA. 52:27D-302.

WHEREAS, on March 20, 2024, Governor Murphy signed into law Bill A4/S50 (P.L.
2024, c. 2), which legislation amends the Fair Housing Act, N.J.SA. 52:27D-302 et. seq.
(“Amended FHA”) and requires each municipality to provide its fair share of affordable housing
obligation under the Mount Laurel Doctrine based on a new process and updated methodology;
and

WHEREAS, the Amended FHA requires the Department of Community Affairs (“DCA”)
to produce non-binding estimates of fair share obligations on or before October 20, 2024; and

WHEREAS, on October 18, 2024, the DCA calculated the non-binding statewide and
regional affordable housing needs and released a non-binding determination of each municipality’s
Fourth Round (2025 to 2035) affordable housing obligation as set forth in DCA’s report, entitled
“Affordable Housing Obligations for 2025-2035 (Fourth Round) Methodology and Background”
(the “DCA Report™); and

WHEREAS, pursuant to the DCA Report the Borough of Englewood Cliffs’ non-binding
Present Need or Rehabilitation Obligation is 0 and the Borough’s non-binding Prospective Need
is 329; and

WHEREAS, the Amended FHA provides that the DCA Report is non-binding, thereby
inviting municipalities to demonstrate that the Amended FHA would support lower calculations
of Round 4 affordable housing obligations; and

WHEREAS, the Amended FHA further provides that “[a]ll parties shall be entitled to rely
upon regulations on municipal credits, adjustments, and compliance mechanisms adopted by
COAH unless those regulations are contradicted by statute, including P.L. 2024, c.2, or biding
court decisions” (N.J.S.A. 52:27D-311(m)); and

WHEREAS, COAH regulations authorize vacant land adjustments as well as durational
adjustments; and

WHEREAS, based on the foregoing, the Borough of Englewood Cliffs accepts the DCA
calculations of the Borough of Englewood Cliffs’ fair share obligations and commits to its fair
share of 0 units present need and 329 units prospective need subject to any vacant land and/or



durational adjustments it may seek as part of the Housing Plan element and Fair Share Plan element
it subsequently submits in accordance with the Amended FHA; and

WHEREAS, the Borough of Englewood Cliffs reserves the right to comply with any
additional amendments to the FHA that the Legislature may enact; and

WHEREAS, the Borough of Englewood Cliffs also reserves the right to adjust its position
in the event of any rulings in the Montvale case (MER-L-1778-24) or any other such action that
alters the deadlines and/or requirements of the Amended FHA; and

WHEREAS, in the event that a third party challenges the calculations provided for in this
Resolution, the Borough of Englewood Cliffs reserves the right to take such position as it deems
appropriate in response thereto, including that its Round 4 Prospective Need Obligation should be
lower than described herein; and

WHEREAS, in light of the above, the Municipal Council for the Borough of Englewood
Cliffs finds that it is in the best interest of the Borough to declare its commitment to the obligations
as reported by the DCA on October 18, 2024 subject to the reservations set forth herein; and

WHEREAS, in addition to the above, the Acting Administrative Director issued Directive
#14-24, dated December 13, 2024, and made the directive available later in the week that followed;
and

WHEREAS, pursuant to Directive #14-24, a municipality seeking a certification of
compliance with the FHA shall file an action in the form of a declaratory judgment complaint . . .
. in the county in which the municipality is located . . . . within 48 hours after adoption of the
municipal resolution of fair share obligations, or by February 3, 2025, whichever is sooner”; and

WHEREAS, the Borough of Englewood Cliffs seeks a certification of compliance with
the FHA and, therefore, directs King, Moench & Collins, its Affordable Housing Attorney, to file
a declaratory relief action within 48 hours of the adoption of this resolution in Bergen County.

NOW, THEREFORE, BE IT RESOLVED on this 28th day of January, 2025 by the
Municipal Council for the Borough of Englewood Cliffs as follows:

1. The foregoing recitals are incorporated herein as if set forth in full; and

2. The Borough of Englewood Cliffs hereby commits to a Round 4 Present Need
Obligation of 0 units and Round 4 Prospective Need Obligation of 329 units as described in this
resolution, subject to all reservations of rights set forth above; and

3. The Borough of Englewood Cliffs hereby directs King, Moench & Collins, its
Affordable Housing Attorney, to file a declaratory judgment complaint in Bergen County within
48 hours after adoption of the within resolution; and



4.

5.

1, Laura Borchers, Clerk of the Borough of Englewood Cliffs, County of Bergen, State of
New Jersey, do hereby certify that the foregoing is a true copy of a resolution adopted by the

CERTIFICATION

This resolution shall take effect immediately, according to law.

The Borough of Englewood Cliffs authorizes King, Moench & Collins to attach
this resolution as an exhibit to the declaratory judgment action that is filed and to submit and/or
file this resolution with the Program or any other such entity as may be determined to be
appropriate; and

Municipal Council for the Borough of Englewood Cliffs at a meeting held on January 28, 2025.

Loiine Lorcly o

Laura Borchers, RMC, CMR

Borough Clerk

Members | Motion Second Ayes Nayes Abstain | Absent
Kim X
Biegacz X X
Liang X X
Patel X
Koutroubas X
Mayor Park
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KING MOENCH & COLLINS, LLP
Matthew C. Moench, Esq.

Attorney Id. No. 031462007

51 Gibraltar Drive, Suite 2F

Morris Plains, New Jersey 07950
973-998-6860

973-998-6863 (facsimile)

Attorneys for the Borough of Englewood Cliffs

IN THE MATTER OF THE
APPLICATION OF THE BOROUGH OF
ENGLEWOOD CLIFFS, COUNTY OF
BERGEN, STATE OF NEW JERSEY

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION — BERGEN COUNTY

Docket No.:

Civil Action

COMPLAINT FOR A DECLARATORY
JUDGMENT OF COMPLIANCE WITH
THE FAIR HOUSING ACT

Plaintiff, Borough of Englewood Cliffs, a municipal corporation and body politic organized

under the laws of the State of New Jersey (“Englewood CIliffs” or the “Borough”), with offices

located at 482 Hudson Terrace, Borough of Englewood Cliffs, County of Bergen, State of New

Jersey, by way of this Administrative Office of the Courts alleges and says:

BACKGROUND

1. Englewood Cliffs is a municipal corporation of the State of New Jersey.

2. The Planning Board of Englewood Cliffs (“Planning Board”) is a municipal agency

created and organized under the Municipal Land Use Law, N.J.S.A. 40:55D-1 et

seq., (“MLUL”), and, among other duties and obligations, is responsible for

adopting the Housing Element and Fair Share Plan (“HEFSP”) of the Borough’s

Master Plan.



BER-L-000775-25 01/30/2025 5:25:04 PM Pg 2 of 18 Trans ID: LCV2025239612

3. Through this Declaratory Judgment Action, the Borough seeks the following relief

in relation to its Fourth Round (2025-2035) affordable housing obligation:

a.

To secure the jurisdiction of the Affordable Housing Alternative Dispute
Resolution Program (the “Program”) pursuant to P.L. 2024, c.2 (the “Act”) and
the Court, pursuant to Directive #14-24;

To have the Program and the Court approve the Borough’s Present and
Prospective affordable housing obligations as set forth in the binding resolution
adopted by the Borough, attached hereto as Exhibit 1;

To have the Program and the Court approve a HEFSP to be adopted by the
Borough’s Planning Board and endorsed by the Borough’s Council, and issue
a “Compliance Certification” pursuant to the Act or other similar declaration
such as a judgment of compliance and repose;

To the extent it is not automatically granted pursuant to the Act, through the
filing of this Declaratory Judgment Action and binding resolution, to have the
Program and the Court confirm Englewood Cliffs’ immunity from all
exclusionary zoning litigation, including builder’s remedy lawsuits, during the
pendency of the process outlined in the Act and for the duration of Fourth
Round, i.e., through June 30, 2035; and

To have the Program and the Court take such other action(s) and grant such
other relief as may be appropriate to ensure that Englewood Cliffs receive and
obtain all protections as afforded to it in complying with the requirements of
the Act, including, without limitation, all immunities and presumptions of

validity necessary to satisfy its affordable housing obligations voluntarily



BER-L-000775-25 01/30/2025 5:25:04 PM Pg 3 of 18 Trans ID: LCV2025239612

without having to endure the expense and burdens of unnecessary third party
litigation.

COUNT ONE
(Establishment of Jurisdiction Under P.L. 2024, c. 2)

1. Englewood Cliffs repeats and reiterates the allegations set forth above as if set forth
at length herein.

2. The Act represents a major revision of the Fair Housing Act of 1985, N.J.S.A.
52:27D-301, et seq.

3. Among other things, the Act abolished the Council on Affordable Housing
(“COAH”), and replaced it with seven retired, on recall judges designated as the
Program. Among other things, the Act authorized the Director of the Administrative
Office of the Courts (respectively, “Director” or “AOC”) to create a framework to
process applications for a compliance certification.

4, On or about December 13, 2024, the Director issued Directive #14-24, which among
other things, required municipalities seeking compliance certification to file an
action in the form of a declaratory judgment complaint and Civil Case Information
Statement in the County in which the municipality is located within 48 hours after
the municipality’s adoption of a binding resolution as authorized under the Act and
attach a copy of said binding resolution to the Declaratory Judgment Action.

5. The Borough adopted a binding resolution establishing its present and prospective
affordable housing obligations within the statutory window of time set forth in the
Act and in accordance with the methodology and formula set forth in the Act, a
certified copy of which resolution is attached to this Declaratory Judgment Action

as Exhibit 1.
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6. Based on the foregoing, the Borough has established the jurisdiction of the Program
and the Court in regard to this Declaratory Judgment Action for a compliance
certification as set forth hereinafter.

WHEREFORE, the Borough of Englewood Cliffs seeks a declaratory judgment for the

following relief:

(a) Declaring that the Borough has established jurisdiction for the Program and the
Court to confirm its present and prospective affordable housing needs as set
forth in the binding resolution attached hereto as Exhibit 1 to this Declaratory
Judgment Action or to adjust such determination consistent with the Act;

(b) Declaring the present and prospective affordable housing obligations of the
Borough under the Act;

(c) Declaring the approval of the Borough’s HEFSP subsequent to its adoption by
the Borough’s Planning Board and its endorsement by the Borough’s Council,
including, as appropriate and applicable: (i) a Vacant Land Adjustment
predicated upon a lack of vacant, developable and suitable land; (ii) a
Durational Adjustment (whether predicated upon lack of sanitary sewer or lack
of water); (iii)) an adjustment of rehabilitation obligation based upon a
windshield survey; (iv) an adjustment predicated upon regional planning entity
formulas, inputs or considerations, as applicable; (v) an adjustment based on
any future legislation that may be adopted that allows an adjustment of the
affordable housing obligations; (vi) an adjustment based upon any ruling in

litigation involving affordable housing obligations; and/or (vii) any other
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applicable adjustment permitted in accordance with the Act and/or applicable
COAH regulations;

(d) Declaring that the Borough continues to have immunity from all exclusionary
zoning litigation and all litigation related to its affordable housing obligations
as established under the Program:;

(e) Declaring and issuing compliance certification and immunity from
exclusionary zoning litigation in accordance with the Act and Directive #14-24
to Englewood Cliffs for the period beginning July 1, 2025 and ending June 30,
2035; and

(f) Declaring such other relief that the Program and the Court deems just and
proper within the parameters of the Act and applicable COAH regulations.

COUNT TWO
(Determination of the Present and Prospective Need of the Borough of Englewood Cliffs)

1. Englewood Cliffs repeats and reiterates the allegations set forth above as if set forth
at length herein.

2. The Act adopted the methodology to calculate every municipality’s present and
prospective need affordable housing obligation for the Fourth Round (2025-2035)
and beyond.

3. The Act directed the Department of Community Affairs (“DCA”) to apply the
methodology and to render a non-binding calculation of each municipality’s present
and prospective affordable housing obligations to be contained in a report to be

issued not later than October 20, 2024.
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4, The DCA issued its report on October 18, 2024.Pursuant to the October 18, 2024
report, the DCA calculated the Borough’s present and prospective affordable

housing obligations as follows:

PRESENT NEED FOURTH ROUND PROSPECTIVE
(REHABILITATION OBLIGATION) | NEED OBLIGATION (2025-2035)
0 329
5. The proposed non-binding Present Need obligation, also known as the rehabilitation

obligation, represents the number of substandard existing deficient housing units in
the municipality currently occupied by low- and moderate-income (“LMI”)
households.

6. The proposed non-binding Prospective Need obligation, is calculated as a share of
the region in which the municipality is located.

7. Region 1, in which Englewood Cliffs is located, includes Bergen, Hudson, Passaic,
and Sussex Counties.

8. As established by the Act, the regional Prospective Need is calculated by
establishing the increase in households in the region between the 2020 and 2010
federal decennial Census, and dividing the household change increase by 2.5 to
estimate the number of low- and moderate- income households (and the number of
homes needed to address same).

9. Regional Prospective Need is allocated across the region by applying three factors:

a. Equalized Nonresidential Valuation;
b. Income Capacity; and

c. Land Capacity.
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10.  Pursuant to the Act, a municipality desiring to participate in the Program is obligated
to adopt a “binding resolution” determining its present and prospective affordable
housing obligations to which it will commit based upon the methodology set forth
in the Act.

11.  On January 28, 2025, the Council of the Borough of Englewood Cliffs adopted
Resolution #25-27, accepting the Present Need obligation of 0 units and setting forth
a Prospective Need obligation of 329 units as its Fourth Round (2025 to 2035)
affordable housing obligation, accepting DCA’s calculation of 329 units. A true and
accurate copy of Resolution #25-27 is attached hereto as Exhibit 1.

12.  Englewood Cliffs seeks the approval of and confirmation by the Program and the
Court of the Present and Prospective affordable housing obligations as set forth in
the binding resolution attached hereto and made a part hereof as Exhibit 1.

13.  Pursuant to the binding resolution, Englewood Cliffs reserves all rights to amend its
affordable housing obligations in the event of a successful legal challenge, or
legislative change, to the Act.

14. The Borough’s determination of its affordable housing obligation has the
presumption of validity as the determination was established in accordance with
N.J.S.A. 52:27D- 304.2 and N.J.S.A. 52:27D-304.3.

WHEREFORE, the Borough of Englewood Cliffs seeks a declaratory judgment for the

following relief:
(a) Declaring that the Borough has established jurisdiction for the Program and the

Court to confirm its present and prospective affordable housing needs as set
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forth in the binding resolution attached as Exhibit 1 to this Declaratory
Judgment Action;

(b) Declaring the present and prospective affordable housing obligations of
Englewood Cliffs under the Act;

(c) Declaring the approval of the Borough’s HEFSP subsequent to its adoption by
the Borough’s Planning Board and its endorsement by the Borough’s Council,
including, as appropriate and applicable, (i) a Vacant Land Adjustment
predicated upon a lack of vacant, developable and suitable land; (ii) a
Durational Adjustment (whether predicated upon lack of sanitary sewer or lack
of water); (iii)) an adjustment of rehabilitation obligation based upon a
windshield survey; (iv) an adjustment predicated upon regional planning entity
formulas, inputs or considerations, as applicable; (v) an adjustment based on
any future legislation that may be adopted that allows an adjustment of the
affordable housing obligations; (vi) an adjustment based upon any ruling in
litigation involving affordable housing obligations; and/or (vii) any other
applicable adjustment permitted in accordance with the Act and/or applicable
COAH regulations;

(d) Declaring that the Borough continues to have immunity from all exclusionary
zoning litigation and all litigation related to its affordable housing obligations
as established under the Program;

(e) Declaring and issuing compliance certification and immunity from

exclusionary zoning litigation in accordance with the Act and Directive #14-24
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to the Borough for the period beginning July 1, 2025 and ending June 30, 2035;
and

(f) Declaring such other relief that the Program and the Court deems just and
proper within the parameters of the Act and applicable COAH regulations.

COUNT THREE
(Housing Element and Fair Share Plan)

1. Englewood Cliffs repeats and reiterates the allegations set forth above as if set forth
at length herein.

2. Pursuant to the Act, a Housing Element and Fair Share Plan (“HEFSP”) must be
prepared and adopted by the Planning Board and endorsed by the municipality by
June 30, 2025.

3. Englewood Cliffs hereby commits for its professionals to prepare the appropriate
HEFSP to address its affordable housing obligations, as determined by the Program
and the Court which HEFSP shall apply as appropriate, any applicable adjustments,
including, without limitation, 1) a Vacant Land Adjustment predicated upon a lack
of vacant, developable and suitable land; 2) a Durational Adjustment (whether
predicated upon lack of sanitary sewer or lack of water); 3) an adjustment of
rehabilitation obligation based upon a windshield survey; 4) an adjustment
predicated upon regional planning entity formulas, inputs or considerations, as
applicable; 5) an adjustment based on any future legislation that may be adopted that
allows an adjustment of the affordable housing obligations; 6) an adjustment based
upon any ruling in litigation involving affordable housing obligations; and/or 7) any
other applicable adjustment permitted in accordance with the Act and/or applicable

COAH regulations.
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WHEREFORE, the Borough of Englewood Cliffs seeks a declaratory judgment for the
following relief:

(a) Declaring that the Borough has established jurisdiction for the Program and the
Court to confirm its present and prospective affordable housing needs as set
forth in the binding resolution attached as Exhibit 1 to this Declaratory
Judgment Action or to adjust such determination consistent with the Act;

(b) Declaring the present and prospective affordable housing obligations of
Englewood Cliffs under the Act;

(c) Declaring the approval of the Borough’s HEFSP subsequent to its adoption by
the Borough’s Planning Board and its endorsement by the Borough’s Council,
including, as appropriate and applicable, (i) a Vacant Land Adjustment
predicated upon a lack of vacant, developable and suitable land; (ii) a
Durational Adjustment (whether predicated upon lack of sanitary sewer or lack
of water); (iii)) an adjustment of rehabilitation obligation based upon a
windshield survey; (iv) an adjustment predicated upon regional planning entity
formulas, inputs or considerations, as applicable; (v) an adjustment based on
any future legislation that may be adopted that allows an adjustment of the
affordable housing obligations; (vi) an adjustment based upon any ruling in
litigation involving affordable housing obligations; and/or (vii) any other
applicable adjustment permitted in accordance with the Act and/or applicable

COAH regulations;

10
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(d) Declaring that the Borough continues to have immunity from all exclusionary
zoning litigation and all litigation related to its affordable housing obligations
as established under the Program;

(e) Declaring and issuing compliance certification and immunity from
exclusionary zoning litigation in accordance with the Act and Directive #14-24
to the Borough for the period beginning July 1, 2025 and ending June 30, 2035;
and

(f) Declaring such other relief that the Program and the Court deems just and

proper within the parameters of the Act and applicable COAH regulations.

COUNT FOUR
(Confirmation of Immunity)
1. Englewood Cliffs repeats and reiterates the allegations set forth above as if set forth
at length herein.
2. Pursuant to the Act, a municipality that complies with the deadlines in the Act for

both determining present and prospective affordable housing obligations and for
adopting an appropriate HEFSP shall have immunity from exclusionary zoning
litigation.

3. Englewood Cliffs has met the deadline for the adoption and filing of its binding
resolution (and the filing of this Declaratory Judgment Action in accordance with
Directive #14-24) not later than January 31, 2025 by adopting the binding resolution
attached to this Declaratory Judgment Action as Exhibit 1, and has committed to
the adoption of its HEFSP by June 30, 2025.

WHEREFORE, the Borough of Englewood Cliffs seeks a declaratory judgment for the

following relief:

11
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(a) Declaring that the Borough has established jurisdiction for the Program and the
Court to confirm its present and prospective affordable housing needs as set
forth in the binding resolution attached as Exhibit 1 to this Declaratory
Judgment Action or to adjust such determination consistent with the Act;

(b) Declaring the present and prospective affordable housing obligations of
Englewood Cliffs under the Act;

(c) Declaring the approval of the Borough’s HEFSP subsequent to its adoption by
the Borough’s Planning Board and its endorsement by the Borough’s Council,
including, as appropriate and applicable, (i) a Vacant Land Adjustment
predicated upon a lack of vacant, developable and suitable land; (ii) a
Durational Adjustment (whether predicated upon lack of sanitary sewer or lack
of water); (iii)) an adjustment of rehabilitation obligation based upon a
windshield survey; (iv) an adjustment predicated upon regional planning entity
formulas, inputs or considerations, as applicable; (v) an adjustment based on
any future legislation that may be adopted that allows an adjustment of the
affordable housing obligations; (vi) an adjustment based upon any ruling in
litigation involving affordable housing obligations; and/or (vii) any other
applicable adjustment permitted in accordance with the Act and/or applicable
COAH regulations;

(d) Declaring that the Borough continues to have immunity from all exclusionary
zoning litigation and all litigation related to its affordable housing obligations

as established under the Program;

12
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(e) Declaring and issuing compliance certification and immunity from
exclusionary zoning litigation in accordance with the Act and Directive #14-24
to the Borough for the period beginning July 1, 2025 and ending June 30, 2035;
and

(f) Declaring such other relief that the Program and the Court deems just and

proper within the parameters of the Act and applicable COAH regulations.

DESIGNATION OF TRIAL COUNSEL

In accordance with R. 4:25-4, you are hereby notified that Matthew C. Moench, Esq., is

assigned to try this case.

CERTIFICATION PURSUANT TO R. 4:5-1

It is hereby certified in accordance with R. 4:5-1 that the specific matter in controversy is
not, to my knowledge, the subject of any action pending in any Court, nor of any pending
arbitration proceeding. I know of no other party who should be joined in this action at this time. I
hereby certify that these statements made by me are true and that [ am aware that if any of these

statements is willfully false, I am subject to punishment.

CERTIFICATION PURSUANT TO R. 1:38-7(b)

It is hereby certified that confidential personal identifiers have been redacted from
documents now submitted to the Court and will be redacted from all documents submitted in the

future in accordance with R. 1:38-7(b). I hereby certify that the foregoing statements made by me

13
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are true. [ am aware that if any of the foregoing statements made by me are willfully false, I am

subject to punishment.

KING MOENCH & COLLINS, LLP
Attorneys for Borough of Englewood Cliffs

/s/ Matthew C. Moench
Matthew C. Moench, Esq.

DATED: January 30, 2025

14
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EXHIBIT 1
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BOROUGH OF ENGLEWOOD CLIFFS
BERGEN COUNTY, NEW JERSEY

RESOLUTION # 25-27

RESOLUTION COMMITTING TO DCA’S FOURTH ROUND
AFFORDABLE HOUSING PRESENT NEED AND PROSPECTIVE NEED
NUMBERS PURSUANT TO P.L. 2024, C. 2 AND FAIR HOUSING ACT,
N.J.SA. 52:27D-302.

WHEREAS, on March 20, 2024, Governor Murphy signed into law Bill A4/S50 (P.L.
2024, c. 2), which legislation amends the Fair Housing Act, N.J.SA. 52:27D-302 et. seq.
(“Amended FHA”) and requires each municipality to provide its fair share of affordable housing
obligation under the Mount Laurel Doctrine based on a new process and updated methodology;
and

WHEREAS, the Amended FHA requires the Department of Community Affairs (“DCA”)
to produce non-binding estimates of fair share obligations on or before October 20, 2024; and

WHEREAS, on October 18, 2024, the DCA calculated the non-binding statewide and
regional affordable housing needs and released a non-binding determination of each municipality’s
Fourth Round (2025 to 2035) affordable housing obligation as set forth in DCA’s report, entitled
“Affordable Housing Obligations for 2025-2035 (Fourth Round) Methodology and Background”
(the “DCA Report™); and

WHEREAS, pursuant to the DCA Report the Borough of Englewood Cliffs’ non-binding
Present Need or Rehabilitation Obligation is 0 and the Borough’s non-binding Prospective Need
is 329; and

WHEREAS, the Amended FHA provides that the DCA Report is non-binding, thereby
inviting municipalities to demonstrate that the Amended FHA would support lower calculations
of Round 4 affordable housing obligations; and

WHEREAS, the Amended FHA further provides that “[a]ll parties shall be entitled to rely
upon regulations on municipal credits, adjustments, and compliance mechanisms adopted by
COAH unless those regulations are contradicted by statute, including P.L. 2024, c.2, or biding
court decisions” (N.J.S.A. 52:27D-311(m)); and

WHEREAS, COAH regulations authorize vacant land adjustments as well as durational
adjustments; and

WHEREAS, based on the foregoing, the Borough of Englewood Cliffs accepts the DCA
calculations of the Borough of Englewood Cliffs’ fair share obligations and commits to its fair
share of 0 units present need and 329 units prospective need subject to any vacant land and/or
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durational adjustments it may seek as part of the Housing Plan element and Fair Share Plan element
it subsequently submits in accordance with the Amended FHA; and

WHEREAS, the Borough of Englewood Cliffs reserves the right to comply with any
additional amendments to the FHA that the Legislature may enact; and

WHEREAS, the Borough of Englewood Cliffs also reserves the right to adjust its position
in the event of any rulings in the Montvale case (MER-L-1778-24) or any other such action that
alters the deadlines and/or requirements of the Amended FHA; and

WHEREAS, in the event that a third party challenges the calculations provided for in this
Resolution, the Borough of Englewood Cliffs reserves the right to take such position as it deems
appropriate in response thereto, including that its Round 4 Prospective Need Obligation should be
lower than described herein; and

WHEREAS, in light of the above, the Municipal Council for the Borough of Englewood
Cliffs finds that it is in the best interest of the Borough to declare its commitment to the obligations
as reported by the DCA on October 18, 2024 subject to the reservations set forth herein; and

WHEREAS, in addition to the above, the Acting Administrative Director issued Directive
#14-24, dated December 13, 2024, and made the directive available later in the week that followed;
and

WHEREAS, pursuant to Directive #14-24, a municipality seeking a certification of
compliance with the FHA shall file an action in the form of a declaratory judgment complaint . . .
. in the county in which the municipality is located . . . . within 48 hours after adoption of the
municipal resolution of fair share obligations, or by February 3, 2025, whichever is sooner”; and

WHEREAS, the Borough of Englewood Cliffs seeks a certification of compliance with
the FHA and, therefore, directs King, Moench & Collins, its Affordable Housing Attorney, to file
a declaratory relief action within 48 hours of the adoption of this resolution in Bergen County.

NOW, THEREFORE, BE IT RESOLVED on this 28th day of January, 2025 by the
Municipal Council for the Borough of Englewood Cliffs as follows:

1. The foregoing recitals are incorporated herein as if set forth in full; and

2. The Borough of Englewood Cliffs hereby commits to a Round 4 Present Need
Obligation of 0 units and Round 4 Prospective Need Obligation of 329 units as described in this
resolution, subject to all reservations of rights set forth above; and

3. The Borough of Englewood Cliffs hereby directs King, Moench & Collins, its
Affordable Housing Attorney, to file a declaratory judgment complaint in Bergen County within
48 hours after adoption of the within resolution; and
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4.

5.

1, Laura Borchers, Clerk of the Borough of Englewood Cliffs, County of Bergen, State of
New Jersey, do hereby certify that the foregoing is a true copy of a resolution adopted by the

CERTIFICATION

This resolution shall take effect immediately, according to law.

The Borough of Englewood Cliffs authorizes King, Moench & Collins to attach
this resolution as an exhibit to the declaratory judgment action that is filed and to submit and/or
file this resolution with the Program or any other such entity as may be determined to be
appropriate; and

Municipal Council for the Borough of Englewood Cliffs at a meeting held on January 28, 2025.

Loiine Lorcly o

Laura Borchers, RMC, CMR

Borough Clerk

Members | Motion Second Ayes Nayes | Abstain | Absent
Kim X
Biegacz X X
Liang X X
Patel X
Koutroubas X
Mayor Park
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BOROUGH OF ENGLEWOOD CLIFFS
BERGEN COUNTY, NEW JERSEY

RESOLUTION # 25-27

RESOLUTION COMMITTING TO DCA’S FOURTH ROUND
AFFORDABLE HOUSING PRESENT NEED AND PROSPECTIVE NEED
NUMBERS PURSUANT TO P.L. 2024, C. 2 AND FAIR HOUSING ACT,
N.J.SA. 52:27D-302.

WHEREAS, on March 20, 2024, Governor Murphy signed into law Bill A4/S50 (P.L.
2024, c. 2), which legislation amends the Fair Housing Act, N.J.SA. 52:27D-302 et. seq.
(“Amended FHA”) and requires each municipality to provide its fair share of affordable housing
obligation under the Mount Laurel Doctrine based on a new process and updated methodology;
and

WHEREAS, the Amended FHA requires the Department of Community Affairs (“DCA”)
to produce non-binding estimates of fair share obligations on or before October 20, 2024; and

WHEREAS, on October 18, 2024, the DCA calculated the non-binding statewide and
regional affordable housing needs and released a non-binding determination of each municipality’s
Fourth Round (2025 to 2035) affordable housing obligation as set forth in DCA’s report, entitled
“Affordable Housing Obligations for 2025-2035 (Fourth Round) Methodology and Background”
(the “DCA Report™); and

WHEREAS, pursuant to the DCA Report the Borough of Englewood Cliffs’ non-binding
Present Need or Rehabilitation Obligation is 0 and the Borough’s non-binding Prospective Need
is 329; and

WHEREAS, the Amended FHA provides that the DCA Report is non-binding, thereby
inviting municipalities to demonstrate that the Amended FHA would support lower calculations
of Round 4 affordable housing obligations; and

WHEREAS, the Amended FHA further provides that “[a]ll parties shall be entitled to rely
upon regulations on municipal credits, adjustments, and compliance mechanisms adopted by
COAH unless those regulations are contradicted by statute, including P.L. 2024, c.2, or biding
court decisions” (N.J.S.A. 52:27D-311(m)); and

WHEREAS, COAH regulations authorize vacant land adjustments as well as durational
adjustments; and

WHEREAS, based on the foregoing, the Borough of Englewood Cliffs accepts the DCA
calculations of the Borough of Englewood Cliffs’ fair share obligations and commits to its fair
share of 0 units present need and 329 units prospective need subject to any vacant land and/or
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durational adjustments it may seek as part of the Housing Plan element and Fair Share Plan element
it subsequently submits in accordance with the Amended FHA; and

WHEREAS, the Borough of Englewood Cliffs reserves the right to comply with any
additional amendments to the FHA that the Legislature may enact; and

WHEREAS, the Borough of Englewood Cliffs also reserves the right to adjust its position
in the event of any rulings in the Montvale case (MER-L-1778-24) or any other such action that
alters the deadlines and/or requirements of the Amended FHA; and

WHEREAS, in the event that a third party challenges the calculations provided for in this
Resolution, the Borough of Englewood Cliffs reserves the right to take such position as it deems
appropriate in response thereto, including that its Round 4 Prospective Need Obligation should be
lower than described herein; and

WHEREAS, in light of the above, the Municipal Council for the Borough of Englewood
Cliffs finds that it is in the best interest of the Borough to declare its commitment to the obligations
as reported by the DCA on October 18, 2024 subject to the reservations set forth herein; and

WHEREAS, in addition to the above, the Acting Administrative Director issued Directive
#14-24, dated December 13, 2024, and made the directive available later in the week that followed;
and

WHEREAS, pursuant to Directive #14-24, a municipality seeking a certification of
compliance with the FHA shall file an action in the form of a declaratory judgment complaint . . .
. in the county in which the municipality is located . . . . within 48 hours after adoption of the
municipal resolution of fair share obligations, or by February 3, 2025, whichever is sooner”; and

WHEREAS, the Borough of Englewood Cliffs seeks a certification of compliance with
the FHA and, therefore, directs King, Moench & Collins, its Affordable Housing Attorney, to file
a declaratory relief action within 48 hours of the adoption of this resolution in Bergen County.

NOW, THEREFORE, BE IT RESOLVED on this 28th day of January, 2025 by the
Municipal Council for the Borough of Englewood Cliffs as follows:

1. The foregoing recitals are incorporated herein as if set forth in full; and

2. The Borough of Englewood Cliffs hereby commits to a Round 4 Present Need
Obligation of 0 units and Round 4 Prospective Need Obligation of 329 units as described in this
resolution, subject to all reservations of rights set forth above; and

3. The Borough of Englewood Cliffs hereby directs King, Moench & Collins, its
Affordable Housing Attorney, to file a declaratory judgment complaint in Bergen County within
48 hours after adoption of the within resolution; and
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4.

5.

1, Laura Borchers, Clerk of the Borough of Englewood Cliffs, County of Bergen, State of
New Jersey, do hereby certify that the foregoing is a true copy of a resolution adopted by the

CERTIFICATION

This resolution shall take effect immediately, according to law.

The Borough of Englewood Cliffs authorizes King, Moench & Collins to attach
this resolution as an exhibit to the declaratory judgment action that is filed and to submit and/or
file this resolution with the Program or any other such entity as may be determined to be
appropriate; and

Municipal Council for the Borough of Englewood Cliffs at a meeting held on January 28, 2025.

Loiine Lorcly o

Laura Borchers, RMC, CMR

Borough Clerk

Members | Motion Second Ayes Nayes | Abstain | Absent
Kim X
Biegacz X X
Liang X X
Patel X
Koutroubas X
Mayor Park
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Civil Case Information Statement

Case Details: BERGEN | Civil Part Docket# L-000775-25

Case Caption: IN THE MATTER OF ENGLEWOOD CLIFFS Case Type: AFFORDABLE HOUSING

BORO Document Type: Complaint

Case Initiation Date: 01/30/2025 Jury Demand: NONE

Attorney Name: MATTHEW C MOENCH Is this a professional malpractice case? NO

Firm Name: KING, MOENCH & COLLINS, LLP Related cases pending: NO

Address: 51 GIBRALTAR DR STE 2F If yes, list docket numbers:

MORRIS PLAINS NJ 079501254 Do you anticipate adding any parties (arising out of same
Phone: 9739986860 transaction or occurrence)? NO

Name of Party: PLAINTIFF : Borough of Englewood Cliffs Does this case involve claims related to COVID-19? NO
Name of Defendant’s Primary Insurance Company

(if known): None Qroe sexual abuse claims alleged by: Borough of Englewood Cliffs?

THE INFORMATION PROVIDED ON THIS FORM CANNOT BE INTRODUCED INTO EVIDENCE

CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF CASE IS APPROPRIATE FOR MEDIATION

Do parties have a current, past, or recurrent relationship? NO
If yes, is that relationship:
Does the statute governing this case provide for payment of fees by the losing party? NO

Use this space to alert the court to any special case characteristics that may warrant individual
management or accelerated disposition:

Do you or your client need any disability accommodations? NO
If yes, please identify the requested accommodation:

Will an interpreter be needed? NO
If yes, for what language:

Please check off each applicable category: Putative Class Action? NO Title 59? NO Consumer Fraud? NO
Medical Debt Claim? NO

| certify that confidential personal identifiers have been redacted from documents now submitted to the
court, and will be redacted from all documents submitted in the future in accordance with Rule 1:38-7(b)

01/30/2025 /sl MATTHEW C MOENCH
Dated Signed
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BOROUGH OF ENGLEWOOD CLIFFS PLANNING BOARD

RESOLUTION NO. 2019-01_
ADOPTING
2019 HOUSING ELEMENT AND FAIR SHARE PLAN

WHEREAS, upon notice duly provided pursuant to N.J.S.A. 10:4-6 et seq. and pursuant to
N.J.S.A. 40:55D-13, the Borough of Englewood Cliffs Planning Board (the “Board”) held a public
hearing on January 7, 2019 at a duly noticed hearing to entertain adopting a Housing Element and
Fair Share Plan, dated December 10, 2018, prepared by Michael Mistretta, P.P. of Harbor
Consultants (hereinafter “Affordable Housing Plan™), attached hereto; and

WHEREAS, upon the conclusion of the public hearing held on the Affordable Housing Plan, the
Board determined that the proposed plan: (1) is consistent with the goals and objectives of the
Borough Master Plan; (2) will guide the use of lands in the municipality in a manner which protects
public health and safety and promotes the general welfare in accordance with N.J.S.A. 40:55D-28;
and (3) is designed to achieve, and its adoption and implementation will achieve, access to
affordable housing to meet present and prospective housing needs in accordance with N.J.S.A.
52:27D-301 et seq.;

NOW THEREFORE BE IT RESOLVED, by motion duly made and seconded on January 7,
2019, that the Board hereby (a) adopts the Affordable Housing Plan attached hereto; (b) rescinds
all prior housing elements and fair share plans; (c) declares that the adoption of the attached
Affordable Housing Plan constitutes an amendment to the Borough’s Master Plan; and (d)
recommends that the Borough of Englewood Cliffs Governing Body endorse the attached

Affordable Housing Plan.
" 7 M‘,.w

//’/f/,g_’//// //;L______.-
Russell Porrino, Chairman

I hereby certify that this is a true copy of the Resolution adopting the 2019 Housing Plan Element
and Fair Share Plan of the Borough of Englewood Cliffs on the 7" day of January, 2019.

Z‘H &J (i mtu.éfgf—

k_, Cathy ch‘rjcarella Board Secretary
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BOROUGH OF ENGLEWOOD CLIFFS
BERGEN COUNTY, NEW JERSEY

RESOLUTION 19-51
WHEREAS, upon notice duly provided pursuant to N.J.S.A. 40:55D-13, the Planning Board held a

public hearing on January 7, 2019 on the Housing Element and Fair Share Plan, prepared by Michael Mistretta,
P.P. of Harbor Consultants, dated December 10, 2018 (hereinafter “Affordable Housing Plan™) and;

WHEREAS, the Planning Board adopted the Affordable Housing Plan on January 7, 2019; and

WHEREAS, the Borough of Englewood Cliffs wishes to endorse the Affordable Housing Plan in
conjunction with its application for approval of the plan by the Court; and

WHEREAS, in endorsing the Affordable Housing Plan, the Borough wishes to emphasize that the
Borough based the Affordable Housing Plan on its assessment of its entitlement to a vacant land adjustment;

and

WHEREAS, more specifically, the Borough determined that it was entitled to adjust its fair share to 77;
and

WHEREAS, the Court rejected the Township’s efforts to proceed in phases where all fair share and
adjustment issues were resolved in Phase 1 and where all compliance issues were resolved in Phase 2; and

WHEREAS, as a result of the foregoing, the Borough was forced to file a plan before the Court had
determined its adjusted number; and

WHEREAS, the Borough wishes to reserve its right to amend its plan based upon the Court’s
determination of its adjusted number and any other concerns the court might express.

NOW, THEREFORE BE IT RESOLVED BY THE COUNCIL OF THE BOROUGH OF
ENGLEWOOD CLIFFS on this 24 day of January, 2019 as follows:

The Borough hereby endorses the Affordable Housing Plan.

2. The Borough authorizes and directs its professionals to file with the Court (i) the Affordable Housing
Plan as referenced herein, (ii) the Resolution of the Planning Board adopting the Affordable Housing
Plan, (iii) the within Borough Resolution endorsing the Affordable Housing Plan, and (iv) any
additional documents the representatives deem necessary or desirable or as ordered by the Court.

3. The Borough authorizes its professionals to seek Court approval of the Affordable Housing Plan in
conjunction with the ongoing declaratory judgment action initiated by the Borough pursuant to a case
commonly referred to as Mount Laurel IV.

4. The Borough reserves the right to amend the Affordable Housing Plan, should that be necessary, once
the Court determines its realistic development potential and based upon any other concerns the Court

may express.

ADOPTED by above vote at a meeting duly called and held on the 24™ day of January, 2019.

APPR D:

C—

Lisette M. Duffy, RMC, Borough Clerk /Cloria Oh, Council President

ATTEST:
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Peter J. O’Connor, Esq.
Adam M. Gordon, Esq.
Laura Smith-Denker, Esq.
David T. Rammler, Esq.
Joshua D. Bauers, Esq.
Bassam F. Gergi, Esq.

October 8, 2020
Albert H. Wunsch, Esq.
Law Offices of Albert H. Wunsch
400 Sylvan Avenue
Englewood Cliffs, New Jersey 07632

Jeffrey R. Surenian, Esq.

Surenian, Edwards, and Nolan, LLC
707 Union Avenue, Suite 301
Brielle, New Jersey 08730

Thomas J. Trautner, Jr.

Chiesa Shahinian & Giantomasi PC
One Boland Drive

West Orange, NJ 07052

Re: In the Matter of the Borough of Englewood Cliffs, County of Bergen,
Docket No. BER-L-6119-15

Dear Messrs. Wunsch, Surenian and Trautner:

This letter memorializes the terms of a settlement agreement (“Settlement Agreement” or
“‘Agreement”) reached between the Borough of Englewood Cliffs (the “Borough” or “Englewood
Cliffs”), the declaratory judgment plaintiff and Fair Share Housing Center (“FSHC”), a Supreme
Court-designated interested party in this matter in accordance with In re N.J.A.C. 5:96 and 5:97,
221 N.J. 1, 30 (2015) (Mount Laurel IV) and defendant-intervenor in this matter pursuant to court
order (collectively, “the parties”). It is expressly understood that the Planning Board of the Borough
of Englewood Cliffs is neither a party to this Agreement, nor bound by the terms of this Agreement.

Background

Englewood Cliffs filed the above-captioned matter on July 1, 2015, seeking a declaration of its
compliance with the Mount Laurel doctrine and the Fair Housing Act of 1985, N.J.S.A. 52:27D-
301, et seq., in accordance with Mount Laurel IV, 221 N.J. 1 (2015).

The matter was tried before the Hon. Christine A. Farrington, J.S.C. (ret'd, t/a), which resulted in
a decision dated January 17, 2020 (“Trial Decision”) and other orders and decisions before and
after that date issued by Judge Farrington as well as by the Hon. Bonnie J. Mizdol, A.J.S.C."

After trial, the parties have agreed to settle the litigation and to present this Agreement to the trial
court of the Superior Court of New Jersey with jurisdiction over this matter to review, recognizing
that the settlement of Mount Laurel litigation is favored because it ends delays and results more
quickly in the construction of homes for lower-income households.

' These relevant orders and decisions include Judge Farrington’s August 27, 2019, January 17, 2020;
February 12, 2020, April 17, 2020, and June 8, 2020 Orders; as well as Judge Mizdol’s April 17, 2020
Order, which are attached hereto as Exhibit A.

510 Park Blvd. - Cherry Hill, New Jersey 08002 - 856-665-5444 - fax: 856-663-8182 - www.fairsharehousing.org



October 8, 2020
Page 2

Settlement Agreement Terms

Englewood Cliffs and FSHC hereby agree to the following terms:

1.

The parties recognize that this Settlement Agreement occurs after the main trial in this
matter but before the entry of final judgment by the trial court. The parties recognize that,
at this juncture, certain issues remain pending before the trial court and also that the
parties, absent entering into this Agreement, would have certain rights to appeal aspects
of the trial court’s adjudication. By entering into this Agreement and subject to the trial
court approving this Agreement at a duly noticed fairness hearing as specified herein and
entering a final judgment of compliance and repose (“JOR") in accordance with the terms
specified in this Agreement, the parties (a) agree to abide by the trial court’s orders and
decisions to this point, except as specifically modified herein; (b) agree to resolve the
outstanding issues before the trial court in the manner specified herein; (c) agree to not
appeal, and to relinquish and waive all rights to appeal, any and all aspect of the trial
court’s adjudication since the filing of the declaratory judgment action, and (d) agree to
withdraw with prejudice any appeals or motions that may be pending as specified further
herein. This Agreement contemplates that the court may (and in some cases shall) act in
lieu of the municipality and that the hearing officer may (and in some cases shall) be
required to act in lieu of the Planning Board. Such action by the court and/or hearing officer
shall not be a basis for the parties not abiding by the terms of this paragraph. It is expressly
understood that the Planning Board of the Borough of Englewood Cliffs is not a party to
this Agreement.

The parties agree to act in good faith, with candor, and with all continuity of purpose to
ensure the full and swift implementation of the terms of this Agreement and the expeditious
provision of the affordable housing agreed to herein. The parties shall work to avoid all
delays and to promptly and amicably resolve any disagreements that may arise. Where
the parties are unable to reach a prompt accord and/or where disputes arise, the parties
agree and accept that the ultimate authority and power to resolve all issues and to
take/order all required action and to enforce this Agreement rests with the Superior Court
of New Jersey based upon input from the Special Master/Counsel and the Hearing Officer,
which may be paid for with the administrative component of the Trust Fund beginning as
of the date of execution of this Agreement by all parties. Such issues include, but are not
limited to, adopting zoning ordinances, voiding zoning ordinances, issuing requests for
proposals/qualifications, selecting developers, requiring municipal bonding if necessary
after two housing cycles to obtain 9 percent tax credits as more fully detailed below,
approving site plan applications, issuing permits, terminating immunity from exclusionary
zoning suits in the event of a material violations of this Agreement, and/or issuing orders
of contempt. The Parties agree that, where appropriate, the court may delegate
appropriate tasks to the Special Master and/or Hearing Officer subject to the final decision
of the court. As an essential term of this Agreement, the Parties accept and agree that
where the court takes such actions as the court deems necessary hereunder to ensure
the full and swift implementation of this Agreement, including resolving disagreements
and/or disputes amongst the parties or ordering appropriate relief, that the parties shall
abide by that decision and shall not thereafter challenge nor appeal such a decision.

The parties agree that Englewood Cliffs, through the adoption by the Superior Court of
New Jersey of a Housing Element and Fair Share Plan conforming with the terms of this
Agreement (hereafter, “the Plan”) and all required implementing ordinances, resolutions,
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and actions to implement that Plan, and through the full and swift implementation of the
Plan and this Agreement and all required actions thereunder, will satisfy its obligations
under the Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301, et
seq., for the Prior Round (1987-1999) and Third Round (1999-2025).

The parties agree that this Agreement contemplates that the court may (and in some cases
shall) act in lieu of the municipality and that the hearing officer may (and in some cases
shall) be required to act in lieu of the Planning Board. Such a circumstance when
envisioned by and consistent with this Agreement shall not be considered a violation of
this Agreement. Except as otherwise noted in this Agreement, if the court resolves a
dispute between and/or among the parties, that also shall not be considered a violation of
this Agreement. Notwithstanding anything to the contrary, in the event the Borough
engages in a bad faith pattern of repeatedly disputing or delaying the court’s
implementation of this Agreement, nothing shall prevent FSHC from applying to the court
for a revocation of immunity and counsel fees.

The parties recognize that aside from the above-captioned litigation there is a separate
action entitled Fair Share Housing Center v. Borough of Englewood Cliffs, Docket No.
BER-L-2457-20 (the “Civil Rights Action”), wherein FSHC alleges that the Borough has
violated New Jersey’s Civil Rights Act. FSHC agrees that, upon execution of this
Agreement, the parties shall jointly request the court to stay that litigation. If the Agreement
is approved by a court order following a duly noticed fairness hearing and if Englewood
Cliffs abides by the Agreement, the court subsequently enters a final judgment of
compliance repose, and the Borough pays in full the attorneys fees referenced in
paragraph 29, FSHC shall dismiss the Civil Rights Action with prejudice; and agrees on
behalf of itself, and its past, present and future parent companies, subsidiaries, affiliated
and related entities, divisions, representatives, agents, directors, officers, employees,
advisors, licensees, successors and assigns, as well as the persons and entities whom it
represents in this action, to irrevocably and forever, fully and finally, remise, release, acquit
and discharge the Borough, along with the Borough'’s, subsidiaries, agencies, divisions,
representatives, agents, elected officials, appointed officials, directors, officers,
employees, advisors, attorneys, licensees, successors and assigns, of and from any and
all claims asserted in the Civil Rights Action, or which could have been asserted in the
Civil Rights Action, or which existed from the beginning of time through the execution of
this Agreement, including but not limited to both known claims and unknown claims that
have been or could have been asserted directly, indirectly, individually, representatively,
derivatively or in any other capacity, in the Civil Rights Action. Notwithstanding the
foregoing, it is mutually agreed that the forgoing releases do not relate to any breach of
this Agreement or to any claims which arise after the date of execution of this Agreement.

The parties recognize that at the time of this Agreement, Englewood Cliffs does not have
immunity from builder’s remedy litigation. Englewood Cliffs and FSHC consent to the entry
of an order in the form appended to this Agreement as Exhibit B which, among other
matters, grants the Borough temporary immunity commencing September 29, 2020
pending a fairness and compliance hearing on this Agreement and the entry of a final
JOR, which order shall be revoked if the Borough does not comply with any of the
provisions set forth in this Agreement, provided that this Agreement contemplates that the
court may (and in some cases shall) act in lieu of the municipality and that the hearing
officer may (and in some cases shall) be required to act in lieu of the Planning Board and
that the court and/or hearing officer acting in lieu of the municipality and/or Planning Board
as permitted by this Agreement shall not be considered a basis for revocation of immunity.
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In addition to the terms described above, Exhibit B provides that upon the Borough’s
timely fulfillment of the terms of this Agreement and the entry of a final JOR, the Borough
shall be immune from exclusionary zoning suits through July 1, 2025, other than litigation
to enforce the terms of this Agreement and to implement this agreement and/or the JOR
in accordance with the procedures previously established by the Court in orders entered
on April 17, 2020 and June 8, 2020. The order also provides that the provisions of Judge
Farrington’s April 17, 2020 Order concerning the invalidation of the Borough’s ordinances,
the appointment of a special hearing officer and the imposition of scarce resource
restraints, shall remain in place until the entry of final JOR. Upon the entry of such a JOR,
the Borough’s ordinances shall become effective once again with the modifications that
are set forth in this Agreement, the scarce resource restraint shall expire, and the role of
the special hearing officer shall continue to function as set forth herein. Notwithstanding
the foregoing, prior to the fairness and compliance hearing, the Borough shall provide
proof(s) to the court, Special Master, and FSHC of the adequacy of sewer and water
capacity for the sites that address the RDP as well as for the 800 Sylvan and Cioffi sites.
In the event the Borough cannot provide sufficient proof(s), the restraint on sewer and or
water capacity, as the case may be, shall continue until such time as adequate proof(s)
have been presented.

Englewood Cliffs and FSHC hereby agree that Englewood Cliffs’ combined affordable
housing obligations is 584, as previously determined by the trial court, and as shown
below:

Present Need (per Farrington Order) 0
Prior Round Obligation (pursuant to N.J.A.C. 5:93) 219
Third Round (1999-2025) Obligation (per Farrington 365
Order)

For purposes of this Agreement, the Third Round Obligation shall be deemed to include
the Gap Period present need for new construction to address the affordable housing
needs of very low, low, and moderate income households formed from 1999-2015, a need
that was recognized by the Supreme Court in In re Declaratory Judgment Actions Filed
By Various Municipalities, 227 N.J. 508 (2017), and the Prospective Need, which is a
measure of the affordable housing need anticipated to be generated between July 1, 2015,
and June 30, 2025.

The parties agree that the Borough’s Present Need (aka Rehabilitation Share) is 0 and
therefore no compliance mechanisms are needed.

As noted above, the Borough has a Prior Round (new construction) Obligation of 219 units
and a Third Round (new construction) obligation of 365 units, for a combined new
construction obligation of 584 units. The parties agree that the Borough is eligible for a
vacant land adjustment pursuant to N.J.A.C. 5:93-4.2.

The parties agree for the purposes of settlement that Englewood Cliffs has a combined
realistic development potential (RDP) of 97 units. That RDP is calculated as follows:
Name of site, Block and Lot, Address | Acreage | Density 20% Set-aside
(Net) (du/a) (RDP #)
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Prentice Hall / New LG, Block 207, Lot 6 27.03 12 65
(111 Sylvan Ave.)
Site #17-20 — Block 303, Lots 35, 36, 37, 0.91 10 2
and 44 (146, 150 & 154 Wood Rd. & 312
Boltz St.
Site #21-23 — Block 303, Lots 40.05, 0.67 10 1
40.07, and 40.08 (Sara Hill Lane)
Site #35 and 36 — Block 601, Lots 14 and 2.73 6 3
15 (2 Kim Hunter Rd.)
Site #41 — Block 603, Lot 20 (552 1.04 10 2
Summit St.)
Site #55-56 — Block 802, Lots 7.01 and 1.43 10 3
7.02 (575-577 Floyd St.)
Site #64-65 — Block 1009, Lots 15-16 0.69 10 1
(41-45 Laurie Drive)
Site #67 — Block 1101, Lot 6 (98 Roberts 0.73 10 1
Rd.)
Site #29-31 — Block 513, Lots 5 & 7, N/A N/A 12
Block 514, Lots 4 & 5, and approximately Minimum
0.25-acre portion of Clendinen Place to- 60 Total
be-vacated (“Municipal Site” on Hudson Units
Terrace)
Site #72 — Block 1202, Lot 2 (980 Sylvan 3.00 12 7
Avenue)

Total 97

The combined RDP shall be satisfied as follows:

Name of development # of AH # of Total AH credits
units bonus
credits
Municipally-sponsored 100% AH site 60 25 85
(family rental units)
New LG / North Woods — Block 207, Lot 6 12 12

(3.5-acre portion
(family units)

Total 72 25 97

13. The Borough shall provide a realistic opportunity for satisfaction of its combined realistic
development potential in the following manner:

a. Municipally-sponsored 100% affordable housing development located at (i),
Borough-owned Block 513, Lot 7, Block 514, Lots 4 & 5 (approximately 1.4-acres
owned by the Borough), and an approximately 0.24-acre, 190 feet long portion of
Clendinen Place to-be-vacated, with street addresses of 474 & 482 Hudson
Terrace and 4 Clendinen Place (hereinafter “Municipal Site A”) and (ii) Block 513,
Lot 5 at 488 Hudson Terrace which is currently partially developed with the
Borough’s community center and emergency squad facility (hereinafter “Municipal
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Site B” or “community center site”). In the event that there are any title issues that
impair the construction of the municipally sponsored project on the community
center site, the Borough will take appropriate steps to resolve them.

Englewood Cliffs shall provide a realistic opportunity for a 100% affordable
development of at least sixty (60) affordable non-age-restricted rental units at
Municipal Sites A and B. The parties agree that Municipal Sites A and B shall be
developed in accordance with the standards attached hereto as Exhibit C, which
require that any building on Municipal Site A shall not exceed 4 stories and any
building on Municipal Site B shall not exceed 3 stories. The parties agree to the
following process to ensure the timely construction of at least sixty (60), but not
more than sixty-five (65), affordable housing units on the Municipal Sites A and B
in accordance with Exhibit C:

i. The parties agree that within one (1) week of the execution of this
Agreement that the Borough shall furnish to the Special Master and FSHC
any and all documents, materials, mapping, and information necessary to
issue the Request for Proposals/Request for Qualifications (“RFP/RFQ”).

ii. The parties agree that within two (2) weeks of the execution of this
Agreement that the Special Master will issue a RFP/RFQ for the production
of affordable housing on the Municipal Sites A and B. The RFP/RFQ shall
require a minimum of sixty (60) and a maximum of sixty-five (65) affordable
non-age-restricted rental units, all which all shall be family rental units
except for up to five (5) special need units, which are credited by the
bedroom. The RFP/RFQ shall require that the income and bedroom
distribution of the affordable units shall comply with the Uniform Housing
Affordability Controls, N.J.A.C. 5:80-26.1, et seq. (“UHAC”), with the sole
exception that thirteen percent (13%) of the affordable units within each
bedroom distribution shall be very low income units for households earning
thirty percent (30%) or less of median income.

iii. The RFP/RFQ to be issued by the Special Master shall provide anticipated
municipal funding. In this regard, the Borough shall commit all present and
future Affordable Housing Trust Fund monies received up to July 1, 2025,
to this project to increase the likelihood of a successful nine percent (9%)
tax credit application except for those reserved for administrative expenses
in accordance with the twenty percent (20%) cap established by the New
Jersey Fair Housing Act, understanding that the commitment of monies
anticipated to be received in the future may require the municipality to bond
or otherwise advance the funds to be repaid by the Affordable Housing
Trust Fund. FSHC agrees with the Borough’s right to obtain a refund from
the trust fund should it bond for monies not yet received in this time frame.

iv. To the degree that the Borough chooses to require a portion of the project
to include the rebuilding of the existing community center, which is not a
requirement of the affordable housing settlement, any additional funding
necessary for such rebuilding shall be provided by Borough funds outside
of the Affordable Housing Trust Fund, and any such specifications or
requirement shall be set forth in the RFP/RFQ. Demolition of the existing
community center, if required, may be funded by Affordable Housing Trust
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Fund dollars. The RFP/RFQ shall also provide the Borough's
specifications, the existing conditions of the sites(s), any lands within Sites
A and B to be donated by the Borough and the anticipated condition of the
lands to be conveyed (i.e., whether the existing buildings will be
demolished and all site improvements removed),and any other municipal
actions. The parties agree that the RFP/RFQ shall include a required
response within six (6) weeks of being issued.

The RFP/RFQ shall require each applicant to provide at least the following
information: (1) a proposal to develop the site with at least sixty (60), but
not more than sixty-five (65) affordable housing units; (2) a concept plan of
the site layout, a typical floor plan, and a typical building elevation
illustrating what the developer proposes; (3) a detailed development
program; (4) a pro forma with estimate of total development costs and
sources of funds; (5) a construction schedule providing for construction to
begin within two years of court approval of this Agreement after a fairness
and compliance hearing; (6) a draft scorecard (HMFA Form 10) on how the
applicant believes it would score for an application for 9 percent tax credits
based upon HMFA criteria; (7) a list of comparable tax credit (LIHTC)
projects that have been completed by the developer; and (8) resumes of
key personnel of the developer and the developer's design team. The
RFP/RFQ shall also require each applicant to copy the Borough and FSHC
on its application. The RFP/RFQ shall require the selected developer to be
prepared to apply for Low-Income Housing Tax Credits in the next available
cycle after this Agreement is executed. Notwithstanding anything to the
contrary, the Parties consent to any adjustment of the construction
schedule based upon the award of 9 percent tax credits in 2021 or 2022.

Within two (2) weeks of receipt of the responses to the RFPs/RFQs,
counsel and planner for the Borough and counsel and planner for FSHC
shall meet with the Special Master in person or virtually to review and
discuss the responses and provide any comments to the Special Master.

The Borough shall make the final determination to whom to award the
approval, subject to review and decision by the court if requested by FSHC
or Special Master on the basis that the awardee is not able to viably
develop the site in accordance with this Agreement.

If the Borough does not select a developer by December 24, 2020, or if
there is a request by FSHC or the Special Master for the court to review
the Borough’s award, the parties agree that the Superior Court of New
Jersey shall have the sole power to select a proposal among the responses
received and that decision shall be binding on all parties. The parties agree
that the court may solicit recommendations from the Special Master and
the parties on which proposal to select.

If no viable response to the RFP/RFQ is received, the parties agree that,
the Superior Court shall have the power to modify the RFP/RFQ, including
altering the maximum number of units and the design constraints in this
paragraph, so long as at least sixty (60) , but no more than seventy (70)
affordable non-age restricted rental all of which shall be family rental units
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except for up to five (5) supportive need units compliant with the terms of
this Agreement shall be developed. All parties shall have the ability to
provide comments to the Superior Court on any necessary revisions, but
the Superior Court shall have the ultimate power to issue a revised
RFP/RFQ and the Borough shall have the power to select a proposal. The
revised RFP/RFQ shall be subject to the zoning limitations in Exhibit C
unless the Court makes a determination after reviewing the advice of the
Special Master and comment by the parties that any such limitation is a
reason why no viable response to the RFP/RFQ, in which case the Court
shall have the binding power to revise Exhibit C accordingly provided that
under no circumstance can the structures on Site A be more than four (4)
stories and the structures on Site B be more than three (3) stories. If no
viable response to the RFP/RFQ is received and the court revises the
zoning standards, the Superior Court shall have the power to reissue the
RFP/RFQ with responses required within six (6) weeks. Responses to the
reissued RFP/RFQ shall be provided to the Borough, Special Master, and
FSHC, and the parties and the Special Master shall meet, either virtually or
in person, to discuss the responses. The Borough shall, within three (3)
weeks of the receipt of responses, make the final determination to whom
to award the approval, subject to review and a decision by the court if
requested by FSHC or Special Master on the basis that the awardee is not
able to viably develop the site in accordance with this Agreement. If the
Borough does not select a developer within three (3) weeks, or if there is a
request by FSHC or the Special Master for the court to review the
Borough’s award and the Court agrees upon considering a response from
the Borough that the awardee is not viable, the parties agree that the
Superior Court of New Jersey shall have the sole power to select a proposal
among the responses received and that decision shall be binding on all
parties.

The parties agree that once a developer is selected that the Borough,
FSHC, and the Special Master shall work with the developer to jointly
prepare modifications to the Borough’s zoning ordinance to permit the
development selected subject to the limitations in Exhibit C, unless the
court has determined that any such limitations make the project unviable
pursuant to the above process, provided that under no circumstance can
the structures be more than four (4) stories on Site A and no more than
three (3) stories on Site B.

The parties agree that the court shall be empowered in place of the
Borough to adopt the appropriate zoning ordinance and that any disputes
between the parties as to the form of ordinance shall be resolved finally by
the court, which ordinance shall be initially adopted by the court as part of
the joint fairness and compliance hearing. The Borough, FSHC, and the
Special Master shall endeavor to jointly present a zoning ordinance
amendment to the court by November 10, 2020 though the failure of the
parties to agree on part or all of the ordinance shall not invalidate this
agreement. If the parties do not agree on any aspect of the form of any
such ordinance, counsel for both parties and the Special Master shall
provide their positions to the court no later than November 10, 2020. There
may need to be revisions to the ordinance which shall remain otherwise
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consistent with all terms of this Agreement herein once a site is fully
engineered by the developer selected through the RFP/RFQ; the parties
agree that any such revisions subject to the height limitations may be
accomplished as a postjudgment condition of or post-judgment
modification to a final judgment of compliance and repose. The parties
consent to the applicant selected by the Borough or by the court to request
that the Special Hearing Officer may process a development application for
site plan approval for its project with a targeted date of approval by June
30, 2021, which may be extended on consent of the parties and the
developer so long as such extension does not make it infeasible for the
developer to apply for nine percent (9%) Low Income Housing Tax Credits
in the 2021 application cycles. Notwithstanding anything to the contrary,
the court shall have the power to craft an ordinance after a developer has
been selected and after that developer has engineered the site plan for the
project subject to the height limitations set forth above.

The parties agree that the Borough shall expeditiously take appropriate
additional steps in order to enable a developer to apply competitively for
Low Income Housing Tax Credits including, but not limited to, adopting a
resolution of intent to bond no later than November 1, 2020, and adopting
a resolution of need, entering into a PILOT agreement at a rate that enables
the applicant to maximize point(s) for Low Income Housing Tax Credit
projects, and entering into a developer's agreement no later than
December 31, 2020. The parties agree that the Superior Court shall have
the power to enter into any or all of these agreements on behalf of the
Borough or take any such action needed for a competitive Low Income
Housing Tax Credit application if not concluded by the Borough by the
dates specified herein, which the parties agree may be accomplished as a
post-judgment condition of or post-judgment modification to a final
judgment of compliance and repose.

The parties agree that the developer shall apply for Low Income Housing
Tax Credits in the next available tax credit cycle, which is expected to be
sometime in the Summer or Fall of 2021. In the event that the development
is not approved for funding via nine percent (9%) Low Income Housing Tax
Credits in the 2021 application cycle, the Parties agree that the developer
selected to apply in 2021 shall be able to apply again in the 2022 cycle. In
the event the developer does not secure nine (9%) tax credits in 2022, the
Borough shall be responsible for covering the funding gap through
municipal bonding, the use of the trust fund, and/or through any legal
means no later than December 31, 2022, deducting only firmly committed
funding from outside sources at that time from the total development cost
necessary to complete the project. If the Borough does not voluntarily cover
such a funding gap, the court shall be empowered to compel the Borough
to bond to cover the funding gap.

The parties agree that the Borough will receive, under this Agreement,
rental bonus credits in addressing its RDP for the Municipal Site only
because the Borough has agreed to move forward expeditiously to
construct family rental affordable housing units on this site with funding
being secured no later than December 31, 2022, either via Low Income
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Housing Tax Credits or municipal bonding or some other legal means
including the use of Trust Fund monies if necessary, and construction shall
begin on or before June 30, 2023. The parties agree that in the event that
the Borough breaches this Agreement or attempts to prevent the
development of affordable housing on the Municipal Site including, for
example, refusing to pass a bond ordinance if Low Income Housing Tax
Credits are not secured or hindering the applicant to miss the deadline for
the start of construction, the Borough shall lose access to those rental
bonus credits and shall be required to make up the twenty-five (25) credit
shortfall through additional compliance sites and mechanisms as shall be
directed by the court through a process established by the court.

c. New LG/North Woods site (Block 207 Lot 6 portion) — the parties agree to jointly
request the court to rezone the +/- 3.5-acre portion on the northern end of the New
LG site to permit development of up to sixty (60) total units and require a twenty
percent (20%) affordable housing set-aside of twelve (12) affordable non-age-
restricted housing units, which zoning shall provide a realistic opportunity for such
development to occur on the site while allowing all of the approved buildings and
uses on the remainder of the New LG site to continue as conforming uses and
allow for the preservation of the two isolated forested freshwater wetlands areas
that will act as a buffer between the residential development on the Northern most
portion of the site and the new LG office complex.

i. Counsel for the Borough, FSHC, and the Special Master shall endeavor to
jointly present a zoning ordinance to the court by November 10, 2020,
though the failure of the parties to agree on part or all of the ordinance shall
not invalidate this Agreement. If the parties do not agree on aspects of the
ordinance, all parties and the Special Master shall provide their positions
to the court no later than November 10, 2020. The Superior Court shall
have the ultimate power to adopt a zoning ordinance consistent with the
process set forth in prior orders entered by the court. Notwithstanding the
foregoing, no zoning ordinance shall be required that authorizes building
heights on the North Woods site higher than the existing New LG buildings
or that would adversely affect the scenic integrity of the Palisades Interstate
Park and its surroundings and be visible above the tree canopy from
vantage points east and south of the Palisades, specifically the George
Washington Bridge center and the Cloisters Terrace and high point of Fort
Tryon Park, Manhattan, so other bulk, set back, etc. standards shall be
adjusted to provide a realistic opportunity for sixty (60) units with a twenty
percent (20%) affordable housing set-aside and comply with these height
limits.

d. The Borough and FSHC will support a provision in the final judgment of compliance
and repose that provides that the Borough shall be entitled to apply to the court to
adjust its RDP to increase the RDP after approval of the 800 Sylvan Avenue
project, as described in paragraph 14.a, the approval of the CFl site, as described
below in paragraph 14.b., and/or any other subsequent approval of an inclusionary
or 100% affordable housing project that would otherwise address the unmet need,
provided any such approval is final and not subject to further appeal. The RDP
adjustment shall provide that 20% of the total number of units approved shall be
added to the RDP and the sites shall be removed from unmet need, and its rental
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bonus cap shall be adjusted so that twenty-five percent (25%) of the increased
RDP shall be eligible for rental bonus credits and the site(s) shall be removed from
unmet need. However, pursuant to N.J.A.C. 5:93-5.15(d) there are circumstances
wherein a municipality may lose granted rental bonuses if approvals lapse or a
project is abandoned. Under no circumstances shall the Borough be relieved of
any of its responsibilities and obligations under this Agreement as a result of any
claim for additional rental bonus credits pursuant to this subparagraph and/or as a
result of an increase to the RDP pursuant to this subparagraph.

14. Subject to an adjustment to the RDP based upon the redevelopment for inclusionary
purposes of sites slated to address the unmet need as described in paragraph 13(d), the
RDP is 97, which if subtracted from the combined Prior Round and Third Round Obligation
of 584 units, results in a combined Unmet Need of 487 units. The combined 487-unit
unmet need shall be addressed through the following mechanisms:

a. 800 Sylvan Avenue site (Block 910, Lot 1) — The parties acknowledge that the
Borough has entered into a separate agreement with 800 Sylvan that permits up
to 450 units with a required twenty percent (20%) affordable housing set-aside.

b. CFI (Cioffi) site (Block 201, Lots 10-14; Block 205, Lots 1 and 4) - The parties
agree to jointly request the court to establish a process whereby the CFl site may
be reviewed and approved by the Special Hearing Officer consistent with the
Special Hearing Officer process previously established by the Court in its April 17,
2020 Order.

c. The Borough agrees to implement inclusionary overlay zoning that allows for family
development, at 19 units/acre with twenty percent (20%) affordable housing set-
aside if strictly residential and 24 units/acre with a twenty percent (20%) affordable
housing set-aside if mixed-use, unless specified otherwise, with accommodating
and flexible bulk standards within a three (3) story building height. These standards
shall apply to Hudson Terrace Overlay, East Palisades Overlay & the B-3 Zone
District Overlay as depicted on the attached Exhibit D which is the same Exhibit
that is contained in the Borough’s HE&FSP approved by the Planning Board and
endorsed by the Borough Council and which the Borough used as an exhibit at
trial.

d. Northern Sylvan Avenue Corridor Overlay (A), inclusionary overlay zoning that
allows for family development, at 23 units/acre with twenty percent (20%)
affordable housing set-aside with accommodating and flexible bulk standards,
provided that the building height does not exceed four (4) stories for the area north
of Hollywood Avenue, west of Sylvan Avenue to Sage Road, and east of Johnson
Avenue and Floyd Street, excluding the 800 Sylvan Avenue site with the exception
of the area described under section d.i. below, and including the following
properties (about 48 acres):

i. Remainder of 800 Sylvan Avenue site, remaining portion of Block 910, Lot
1, about 8.0 +/- acres, with an existing research and development facility,
at same density as the bulk of the 28.78-acre property

ii. 910 Sylvan Avenue, Block 1201, Lot 8, 22.3 acres

ii. 910-920 Sylvan Avenue, Block 1201, Lot 9.03, 9.295 acres
iv. 930-940 Sylvan Avenue, Block 1201, Lot 9.04, 10.457 acres
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e. Northern Sylvan Avenue Corridor Overlay (B), inclusionary overlay zoning on the
Old LG site (1000 Sylvan Avenue) and 980 Sylvan Avenue, provided that the
building height does not exceed four (4) stories, as follows:

i. 980 Sylvan Avenue, Block 1201, Lot 2 (Lighthouse), 6.009 acres, a gross

density of 7.5 units per gross acre in a family inclusionary project with a
20% set aside.
1000 Sylvan Avenue, Block 1201, Lot 2.01 (Old LG headquarters), 5.46
acres, a gross density of 13.5 units per acre for an age-restricted
development with a 20% set aside shall only be allowed for a period of
three years from the entry of the JOR and if no application is approved for
an age-restricted development by that time the zoning shall also allow as
an alternative a non-age-restricted development with family affordable
units to be constructed on the property at a gross acreage of 8.5 units per
acre with a 20% set aside.

f. Sisters of St. Joseph of Peace — The Parties agree that the Court is empowered
to adopt an inclusionary overlay zoning ordinance on the property located at Block
1302, Lot 5 (12.7 +/- acres) to permit age-restricted residential development at a
gross density of six (6) units/acre with a 20% set-aside. A second and separate
development will allow for a bonus density of additional age-restricted units
provided those units are limited to the conversion of the main “historic buildings”
on the property, whether or not these building are on or eligible to be on any State
or National Registers of Historic Places list. The conversion of these “historic
buildings” for any bonus density shall be limited to one bedroom age-restricted
units with a 20% set aside. Any development on the property shall maintain, or if
not inconsistent with the historical preservation requirements herein, reduce any
current visual intrusions to the scenic integrity of the Palisades viewshed from the
vantage point of Manhattan and the George Washington Bridge.

g. The preservation of the viewshed of the Palisades is a critically important aesthetic
and scenic design consideration. Any zoning regulations for the sites in
subparagraphs (c) through (e) of this paragraph shall require the applicant to
demonstrate that the proposed development would not adversely affect the scenic
integrity of the Palisades Interstate Park and its surroundings when viewed from
vantage points east and south of the Palisades, specifically the George
Washington Bridge center and the Cloisters Terrace and high point of Fort Tryon
Park, Manhattan. The proposed zoning regulations for the site in subparagraph (f)
of this paragraph specify additional requirements for preservation of the viewshed
for zoning regulations for that site.

h. The parties agree that the court is empowered to amend Ordinance No. 18-14,
dated October 20, 2018, requiring a mandatory affordable housing set aside for all
new multifamily residential developments of five (5) units or more to provide a set-
aside of twenty percent (20%) regardless of whether the affordable units are for-
sale or for-rent.

i. For the ordinances in paragraphs (c) through (g), the Borough, FSHC, and the
Special Master shall endeavor to jointly present a zoning ordinance amendment to
the court by November 10, 2020 though the failure of the parties to agree on part
or all of the ordinance shall not invalidate this agreement. If the parties do not agree
on any aspect of the form of any such ordinance, counsel for both parties and the
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Special Master shall provide their positions to the court no later than November
10, 2020. The Superior Court shall have the ultimate power to adopt a zoning
ordinance consistent with the process set forth in prior orders entered by the court.

The parties agree to request an order of the court requiring that any party
submitting an application to develop property consistent with the above-mentioned
overlay zoning shall have the option of filing its application with the Planning Board
or requesting a process before the Special Hearing Officer.

15. The Borough agrees to require at least 13% of all affordable housing units within each
bedroom distribution referenced in this Agreement, excepting those units that were
constructed or granted preliminary or final site plan approval prior to July 1, 2008, to be
very low income units (“VLI,” reserved for households earning less than 30% of area
median income), with half of the very low income units being available to families. The
municipality will comply with those requirements as follows:

Municipal site

At least 8
including at
least 7 or
13% of family
rental units,
whichever is
greater

New LG/ North Woods (family) 2

800 Sylvan Avenue (family rental) 12

Total VLI 22

Total Family VLI 21

In addition, the Borough agrees that at least 13% of all affordable housing units constructed as a
result of any development approved pursuant to the overlay zoning or Borough- wide set-aside
mentioned in Paragraph 14 shall be available to very low income households earning 30% or less
of regional median income.

16. The Borough shall meet its combined Prior Round and Third Round Obligation in
accordance with the following standards as agreed to by the Parties:

a.

b.

Third Round bonuses will be applied in accordance with N.J.A.C. 5:93-5.15(d).

At least fifty percent (50%) of the units addressing the Third Round Obligation shall
be affordable to very-low-income and low-income households with the remainder
affordable to moderate-income households.

At least twenty-five percent (25%) of the Third Round Obligation shall be met
through rental units, including at least half in rental units available to families.

At least half of the units addressing the Third Round Prospective Need in total must
be available to families.

The Borough agrees to comply with an age-restricted cap of twenty-five percent
(25%) and to not request a waiver of that requirement. This shall be understood



October 8, 2020
Page 14

to mean that in no circumstance may the municipality claim credit toward its fair
share obligation for age-restricted units that exceed twenty-five percent (25%) of
all units developed or planned to meet its cumulative prior round and third round
fair share obligation.

17. The Borough shall add to the list of community and regional organizations in its affirmative
marketing plan, pursuant to N.J.A.C. 5:80-26.15(f)(5), Fair Share Housing Center, the New
Jersey State Conference of the NAACP, the Latino Action Network, Bergen County
NAACP, Passaic County NAACP, Bergen County Urban League, Bergen County Housing
Coalition, and Supportive Housing Association, and shall, as part of its regional affirmative
marketing strategies during its implementation of the affirmative marketing plan, provide
direct notice to those organizations of all available affordable housing units, along with
copies of application forms. As part of its regional affirmative marketing strategies during
implementation of its fair share plan, the Borough and/or its Administrative Agent shall
also provide notice of all available affordable housing units to the above-referenced
organizations and ensure posting of all units on the New Jersey Housing Resource Center,
https://www.nj.gov/njhrc consistent with applicable law including the new HRC law
effective November 1, 2020. The Borough also agrees to require any other entities,
including developers or persons or companies retained to do affirmative marketing, to
comply with this paragraph.

18. All units shall include the required bedroom distribution, be governed by controls on
affordability? and affirmatively marketed in conformance with the Uniform Housing
Affordability Controls, N.J.A.C. 5:80-26.1, et seq., or any successor regulation, with the
exception that in lieu of ten percent (10%) of affordable units in rental projects being
required to be at thirty-five percent (35%) of median income, thirteen percent (13%) of
affordable units within each bedroom distribution in rental projects shall be required to be
reserved for very low income households earning less than thirty percent (30%) of area
median income, and in conformance with all other applicable law. The Borough, as part
of its HEFSP, shall adopt and/or update appropriate implementing ordinances in
conformance with standard ordinances and guidelines developed by COAH to ensure that
this provision is satisfied. Limits for all units that are part of the Plan required by this
Agreement and for which income limits are not already established through a federal
program exempted from the Uniform Housing Affordability Controls pursuant to N.J.A.C.
5:80-26.1 shall be updated by the Borough annually within 30 days of the publication of
determinations of median income by HUD as follows:

a. Regional income limits shall be established for the Housing Region in which the
Borough is located (in this case, Housing Region 1) based on the median income
by household size, which shall be established by a regional weighted average of
the uncapped Section 8 income limits published by HUD. To compute this regional
income limit, the HUD determination of median county income for a family of four
is multiplied by the estimated number of households within the county according
to the most recent decennial Census. The resulting product for each county within

2 This shall require all affordable units (non-LIHTC units) to be subject to affordability controls of at least
30 years and affordable deed restrictions as provided for by UHAC, and the affordability controls shall
remain until the Borough, in its sole discretion, takes action to release the unit from such requirements
pursuant to the requirements of N.J.A.C. 5:80-26.1. Restricted rental units created as part of developments
receiving Low Income Housing Tax Credits must comply with a control period of not less than a 30-year
compliance period plus a 15-year extended use period.
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the housing region is summed. The sum is divided by the estimated total number
of households from the most recent decennial Census in the Borough'’s housing
region. This quotient represents the regional weighted average of median income
for a household of four. The income limit for a moderate-income unit for a
household of four shall be eighty percent (80%) of the regional weighted average
median income for a family of four. The income limit for a low-income unit for a
household of four shall be fifty percent (50%) of the HUD determination of the
regional weighted average median income for a family of four. The income limit
for a very low income unit for a household of four shall be thirty percent (30%) of
the regional weighted average median income for a family of four. These income
limits shall be adjusted by household size based on multipliers used by HUD to
adjust median income by household size. In no event shall the income limits be
less than those for the previous year.

b. The income limits attached hereto as Exhibit E are the result of applying the
percentages set forth in paragraph (a) above to HUD's determination of median
income for FY 2020, and shall be utilized until the Borough updates the income
limits after HUD has published revised determinations of median income for the
next fiscal year.

c. The Regional Asset Limit used in determining an applicant's eligibility for affordable
housing pursuant to N.J.A.C. 5:80-26.16(b)3 shall be calculated by the Borough
annually by taking the percentage increase of the income limits calculated
pursuant to paragraph (a) above over the previous year's income limits, and
applying the same percentage increase to the Regional Asset Limit from the prior
year. In no event shall the Regional Asset Limit be less than that for the previous
year.

d. The parties agree that the Court shall have the power to adopt an ordinance
implementing this paragraph of this Agreement.

19. Al new construction units shall be adaptable in conformance with P.L.2005,
¢.350/N.J.S.A. 52:27D-311a and -311b and all other applicable law.

20. The parties agree that the Court shall adopt all necessary ordinance or ordinances
providing for the amendment of the Borough’s Affordable Housing Ordinance and Zoning
Ordinance to implement the terms of this Agreement and the zoning contemplated herein
and the Court shall adopt a Housing Element and Fair Share Plan and Spending Plan and
accompanying resolutions and ordinances (e.g. appointing municipal housing liaison and
administrative agent, etc.) in conformance with the terms of this Agreement. All parties
shall have the ability to provide comments to the Superior Court on the form of the
ordinances and plans, which ordinances and plans shall be prepared by the Special
Master with assistance by the Borough and FSHC, provided that the Superior Court shall
have the ultimate power to adopt the ordinances and plans consistent with the process
set forth in prior orders entered by the court and the terms of this Agreement.

21. The Borough’s RDP shall not be revisited by FSHC or any other interested party absent a
substantial changed circumstance and, if such a change in circumstance occurs with the
RDP, the Borough shall have the right to address the issue without negatively affecting its
continuing entitlement to immunity from all Mount Laurel lawsuits through July 2, 2025.
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The Parties hereto support a provision of the final judgment of compliance and repose in
this matter that the expenditures of funds contemplated under the Spending Plan
constitute a “commitment” for expenditure pursuant to N.J.S.A. 52:27D-329.2 and -329.3,
with the four-year time period for expenditure designated pursuant to those provisions and
that the four year period commences with the entry of a final judgment in this matter that
includes approval of the Spending Plan in accordance with the provisions of In re Tp. Of
Monroe, 442 N.J. Super. 565 (Law Div. 2015) (affd 442 N.J. Super. 563).

The Borough agrees to prevent the expenditure of any municipal funds, revenue, or other
municipal resources by the Borough of Englewood Cliffs Planning Board for any purpose
related to or arising from any proceeding or orders that have been or will be entered in the
DJ Action, including any further trial court, appellate proceedings, or other state or federal
court actions related thereto, and/or this Agreement and/or the Consent Order attached
hereto as Exhibit B. Upon the entry of the Consent Order attached as Exhibit B, the
Borough shall notify the Borough of Englewood Cliffs Planning Board that the Borough will
not provide any funds to pay any bills, invoices or other costs incurred by the Planning
Board for any purpose related to or arising from any proceeding or orders that have been
or will be entered in the DJ Action, including any further trial court, appellate proceedings,
or other state or federal court actions related thereto, and/or this Agreement and/or the
Consent Order attached hereto as Exhibit B. This provision does not impact the Borough’s
obligation to appropriate funds for the normal expenses of the Borough of Englewood Cliffs
Planning Board, and the Borough is not obligated to discontinue funding for such normal
expenses associated with customary operations of the Borough of Englewood Cliffs
Planning Board for matters including, but not limited to, employing a secretary and
professionals to attend meetings and consider applications for development other than
those related to or arising from any proceeding or orders that have been or will be entered
in the DJ Action, including any further trial court, appellate proceedings, or other state or
federal court actions related thereto, and/or this Agreement and/or the Consent Order
attached hereto as Exhibit B. This obligation to prevent the expenditure of municipal
funds, revenue or resources is specifically applicable to: (1) any of the terms of this
Agreement; (2) any of the terms of any JOR entered in favor of the Borough; (3) any
zoning ordinances or amendments implemented in connection with this Agreement; or (4)
any land use approvals or permits sought or obtained to develop any of the sites in this
Agreement before the court and/or special hearing officer, or any judicial proceeding
arising therefrom. Notwithstanding the provisions in this section, the Borough may provide
the Borough of Englewood Cliffs Planning Board with reasonable funds for the purposes
of commenting on any of the plans (including future site plan applications for the potential
creation of affordable housing pursuant to the terms of the Agreement), ordinances or
resolutions referenced in this Agreement (other than the 800 Sylvan site which shall be
governed by the separate agreement between the Borough and 800 Sylvan), and/or any
process before the Special Hearing Officer provided that such funds shall not extend to
any appeal or other judicial challenge to any decision of the trial court or Special Hearing
Officer, and FSHC shall have the right to apply to the court for a limitation on these funds
or the use thereof and appropriate counsel fees in the event the Planning Board engages
in a bad faith pattern of repeatedly disputing or delaying the court’s implementation of this
Agreement.

In mutual consideration for the execution of this Agreement, and subject to the trial court
approving this Agreement at a duly noticed fairness hearing as specified herein and
entering a final judgment of compliance and repose in accordance with the terms specified
in this Agreement at a duly noticed compliance hearing, which fairness and compliance
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hearing the parties anticipate shall be combined pursuant to paragraph 28, the Parties
agree to waive any and all appellate rights that they may have as well as any rights they
may have to bring claims related to or arising out of the DJ Action in any court of competent
jurisdiction. Specifically, the Parties voluntarily agree to waive and surrender any and all
claims arising out of any order, decision, opinion or ruling, or any failure to make any enter
any order, or make any decision, opinion or ruling in the DJ Action and agree not to seek
any relief, of any kind, regarding any order, decision, opinion or ruling in the DJ Action in
the Superior Court of New Jersey, Appellate Division, the Supreme Court of New Jersey,
or any court established pursuant to Article Il of the United States Constitution. In waiving
their appellate rights, the Parties acknowledge that a change in political control of the
Borough Council may occur, but such a change would not constitute a change in
circumstances that would warrant a retraction of waiver of the right to appeal. In the event
that either Party files an appeal or seeks any relief related to the DJ Action in any court of
the State of New Jersey or in any court established pursuant to Article Il of the United
States Constitution, the non-breaching Party may move to enforce this provision of the
Agreement and the breaching Party shall be liable for all legal fees incurred. Additionally,
the breaching Party shall be liable to the other party for all costs incurred in connection
with the negotiation of this Agreement and any related costs, including but not limited to
fees paid any consultant, attorney, architect, engineer, planner, or traffic consultant,
arising from the implementation of this Agreement.

On the first anniversary of the Court's approval of the Spending Plan, and on every
anniversary of that date thereafter through July 1, 2025, the Borough agrees to work with
the Special Master so that the Special Master may provide annual reporting of trust fund
activity to Fair Share Housing Center and for posting by the Borough on the municipal
website, using monitoring forms provided by FSHC. The reporting shall include an
accounting of all housing trust fund activity, including the source and amount of funds
collected and the amount and purpose for which any funds have been expended.

On the first anniversary of the execution of this Agreement, and every anniversary
thereafter through the end of this Agreement, the Borough agrees to work with the Special
Master so that the Special Master may provide annual reporting of the status of all
affordable housing activity within the municipality through posting on the municipal
website, with a copy of such posting provided to Fair Share Housing Center, using
monitoring forms provided by FSHC.

The Fair Housing Act includes two provisions regarding action to be taken by the Borough
during the period of protection provided in this Agreement. The Borough agrees to comply
with those provisions as follows:

a. The midpoint realistic opportunity review, due on July 1, 2020, as required
pursuant to N.J.S.A. 52:27D-313, has passed without the Borough preparing a
report. The Borough agrees to work with the Special Master so that the Special
Master may prepare the midpoint report as part of the second annual reporting
required in paragraph 25. The Borough shall post on its municipal website, with a
copy provided to Fair Share Housing Center, a status report as to its
implementation of the Plan and an analysis of whether any unbuilt sites or
unfulfilled mechanisms continue to present a realistic opportunity and whether any
mechanisms to meet unmet need should be revised or supplemented. Such
posting shall invite any interested party to submit comments to the municipality,
with a copy to Fair Share Housing Center, regarding whether any sites no longer
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present a realistic opportunity and should be replaced and whether any
mechanisms to meet unmet need should be revised or supplemented. Any
interested party may by motion request a hearing before the court regarding these
issues.

b. For the review of very low income housing requirements required by N.J.S.A.
52:27D-329.1, within 30 days of the third anniversary of this Agreement, and every
third year thereafter, the Borough shall work with the Special Master so that the
Special Master may provide to the Borough to post on its municipal website, with
a copy provided to Fair Share Housing Center, a status report as to its satisfaction
of its very low income requirements, including the family very low income
requirements referenced herein. Such posting shall invite any interested party to
submit comments to the municipality and Fair Share Housing Center on the issue
of whether the municipality has complied with its very low income housing
obligation under the terms of this settlement.

This Agreement must be approved by the Court following a fairness hearing as required
by Morris Cty. Fair Hous. Council v. Boonton Twp., 197 N.J. Super. 359, 367-69 (Law Div.
1984), affd 0.b., 209 N.J. Super. 108 (App. Div. 1986); East/West Venture v. Borough of
Fort Lee, 286 N.J. Super. 311, 328-29 (App. Div. 1996). The Borough shall present its
planner as a witness at this hearing. FSHC agrees to support this Agreement at the
fairness hearing. The Parties further agree to request that the Court to conduct a
compliance hearing contemporaneously with the fairness hearing and to enter a final JOR
approving the Borough’s affordable housing plan and implementing ordinances as
adopted by the Court, which final JOR may have conditions the Court deems necessary
to implement the settlement. The parties agree to request from the court that such
combined hearing be conducted, and final JOR be entered, prior to December 31, 2020,
or as soon as possible as scheduled by the court. In the event the Court approves this
proposed settlement and the affordable housing plan resulting therefrom, the parties
contemplate the municipality will receive “the judicial equivalent of substantive certification
and accompanying protection as provided under the FHA,” as addressed in the Supreme
Court’s decision in In re N.J.A.C. 5:96 & 5:97, 221 N.J. 1, 36 (2015). The “accompanying
protection” shall remain in effect through July 1, 2025. If this Agreement is rejected by the
Court at a fairness hearing, it shall be null and void and all parties shall return to status
quo ante with all of the rights they had prior to the execution of this Agreement.

The Borough agrees to pay FSHC’s attorneys fees and costs in the amount of
$335,000.00 within ten (10) days of the court’s approval of this Agreement and entry of a
final JOR, which final JOR may have conditions the Court deems necessary to implement
the settlement, following a duly-noticed fairness and compliance hearing. If such approval
is not provided by the Court prior to December 21, 2020, the Borough shall place
$335,000.00 in escrow with FSHC'’s attorney escrow account on that date; counsel for the
Borough and FSHC shall negotiate an escrow agreement in good faith that shall disburse
the funds to FSHC upon court approval of the agreement and entry of a final JOR.

If an appeal is filed of the Court's approval or rejection of this Agreement and/or the entry
of a final JOR, the Parties agree to defend the Agreement and/or JOR on appeal, including
in proceedings before the Superior Court, Appellate Division and New Jersey Supreme
Court, and Englewood Cliffs commits to continue to fully and swiftly implement the terms
of this Agreement and approved plan and implementing ordinances if the Agreement
and/or plan and implementing ordinances is approved before the trial court unless and
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until an appeal of the trial court's approval is successful. All Parties shall have an obligation
to fulfill the intent and purpose of this Agreement.

This Agreement may be enforced through a motion to enforce litigant’s rights or a separate
action filed in Superior Court of New Jersey, Bergen County. A prevailing movant or
plaintiff in such a motion or separate action shall be entitled to reasonable attorney’s fees
and costs.

Unless otherwise specified, it is intended that the provisions of this Agreement are to be
severable except for the height limitations. The validity of any article, section, clause or
provision of this Agreement shall not affect the validity of the remaining articles, sections,
clauses or provisions hereof. If any section of this Agreement shall be adjudged by a court
to be invalid, illegal, or unenforceable in any respect, such determination shall not affect
the remaining sections.

This Agreement shall be governed by and construed by the laws of the State of New
Jersey.

This Agreement may not be modified, amended or altered in any way except by a writing
signed by each of the Parties.

This Agreement may be executed in any number of counterparts, each of which shall be
an original and all of which together shall constitute but one and the same Agreement.

The Parties acknowledge that each has entered into this Agreement on its own volition
without coercion or duress after consulting with its counsel, that each party is the proper
person and possess the authority to sign the Agreement, that this Agreement contains the
entire understanding of the Parties and that there are no representations, warranties,
covenants or undertakings other than those expressly set forth herein.

Each of the Parties hereto acknowledges that this Agreement was not drafted by any one
of the Parties, but was drafted, negotiated and reviewed by all Parties and, therefore, the
presumption of resolving ambiguities against the drafter shall not apply. Each of the
Parties expressly represents to the other Parties that: (i) it has been represented by
counsel in connection with negotiating the terms of this Agreement; and (ii) it has conferred
due authority for execution of this Agreement upon the persons executing it.

Any and all Exhibits and Schedules annexed to this Agreement are hereby made a part of
this Agreement by this reference thereto. Any and all Exhibits and Schedules now and/or
in the future are hereby made or will be made a part of this Agreement with prior written
approval of both Parties.

This Agreement constitutes the entire Agreement between the Parties hereto and
supersedes all prior oral and written agreements between the Parties with respect to the
subject matter hereof except as otherwise provided herein.

No member, official or employee of the Borough shall have any direct or indirect interest
in this Agreement, nor participate in any decision relating to the Agreement which is
prohibited by law, absent the need to invoke the rule of necessity.
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41. Anything herein contained to the contrary notwithstanding, the effective date of this
Agreement shall be the date upon which all of the Parties hereto have executed and
delivered this Agreement.

42. All Notices required under this Agreement ("Notice[s]") shall be written and shall be served
upon the respective Parties by certified mail, return receipt requested, or by a recognized
overnight carrier or by a personal carrier. In addition, where feasible (for example,
transmittals of less than fifty pages) Notices shall be served by facsimile or e-mail. All
Notices shall be deemed received upon the date of delivery. Delivery shall be effected as
follows, subject to change as to the person(s) to be notified and/or their respective
addresses upon ten (10) days notice as provided herein:

TO FSHC: Adam M. Gordon, Esquire
Fair Share Housing Center
510 Park Boulevard
Cherry Hill, NJ 08002
Phone: (856) 665-5444
Telecopier: (856) 663-8182
E-mail: adamgordon@fairsharehousing.org

TO THE BOROUGH: Attention: Lisette Duffy
Borough of Englewood Cliffs
482 Hudson Terrace
Englewood Cliffs, NJ 07632
Fax: (201) 569-4356

WITH COPIES TO: Surenian Edwards & Nolan, LLC
Attention: Jeffrey R. Surenian, Esq.
707 Union Avenue, Suite 301
Brielle, NJ 08730
Fax: (732) 612-3101

AND TO: Albert H. Wunsch, Ill, Esq.
400 Sylvan Ave., #2
Englewood Cliffs, NJ 07632
Fax: (201) 541-0606

Chiesa Shahinian & Giantomasi, P.C.
Thomas J. Trautner, Jr. Esq.

1 Boland Drive

West Orange, NJ 07052

Fax: (973) 530-2279

Joseph R. Mariniello, Jr.
Mariniello & Mariniello PC
265 Columbia Ave.

Fort Lee, NJ 07024

Fax: (201) 947-6605
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In the event any of the individuals identified above has a successor, the individual
identified shall name the successor and notify all others identified of their successor.

Please sign below if these terms are acceptable.
IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be properly
executed, this Agreement to be effectiva as of the Effective Date.

ON BEHALF OF FAIR SHARE HOUSING CENTER:

By:
Witness/Attest:

Dated: , 2020

ON BEHALF OF THE ROUGH OF ENGLEWOOD CLIFFS, WITH THE AUTHORIZATION
OF THE GOVE BO Y

By
Witness/Attest: Gloria Oh, Council President

i
Dated , 2020

4840-8299-1566.v1
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Thomas F. Carroll, 11, Esq.
Attorney ID # 022051983
Hill Wallack LLP

21 Roszel Road

Princeton NJ 08543 FILED

(609) 924-0808

tearroll@hillwallack.com AUG 2 7 2019
Antimo A. Del Vecchio, Esq. CHRISTINE A. FARRINGTON,
Attorney ID # 015191989 48.C.

Beattie Padovano, LLC

50 Chestnut Ridge Road, Suite 208
Montvale, New Jersey 07645
(201) 799-2149
adelvecchio@beattielaw.com

Attorneys for Defendant-Intervénor
800 Sylvan Avenue, LLC

SUPERIOR COURT OF NEW JERSEY
BERGEN COUNTY - LAW DIVISION

DOCKET NO. BER-L-6119-15

Mt. Laurel

IN THE MATTER OF THE APPLICATION CIVIL ACTION

OF THE BOROUGH OF ENGLEWOOD
CLIFFS, a Municipal Corporation of th¢ State

ORDER DENYING THE BOROUGH’S
of New Jersey

MOTION FOR AN EXTENSION OF
IMMUNITY AND GRANTING 800
SYLVAN AVENUE’S CROSS-MOTION
TO TERMINATE IMMUNITY FROM
EXCLUSIONARY ZONING
LITIGATION

THIS MATTER having come before the Court on application of the Borough of
Englewood Cliffs, though its counsel, Jeffrey R. Surenian and Associates, LLC (Jeffrey R.
Surenian, Esq., appearing) ; Chiesa, Shahinian & Giantommasi, PC (Thomas J. Trautner, Esq.,
appearing); and Law Offices of Albert H. Wunsch, 111 (Albert H. Wunsch, III, Esq., appearing)
for an extension of the Borough of Englewood Cliffs’ immunity from builder’s remedy suits and

the application of 800 Sylvan Avenue, LLC though its counsel, Hill Wallack, LLP (Thomas F.

3543018 1\170869
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Carroll, 11, Esq., appearing) and Beattie Padovano, LLC (Antimo A. Del Vecchio, Esq.,
appearing) for the termination of the Borough of Englewood CIiffs’ immunity from exclusionary
zoning litigation, and Fair Share Housing Center (Kevin D. Walsh, Esq., appearing), the Court
having considered the papers filed in support of the motion to extend immunity filed by the
Borough of Englewood Cliffs and the papers filed in opposition to the motion seeking an
extension of immunity and in support of the cross-motion seeking revocation of immunity by
Defendant-Intervenor 800 Sylvan Avenue, LLC and the Fair Share Housing Center, and for good
cause shown:

-
ITIS on this A~ F __day of August 2019,

ORDERED as follows:

1. The Court finds that the Borough of Englewood Cliffs has acted in bad faith—.dfﬂ

2. The Court finds that the Borough of Englewood Cliffs has made a concerted effort to
avoid compliance with its obligation to create a realistic oppoftunity for the creation
of its fair share of the regional need for low and moderate cost housing: -

3. The Borough of Englewood Cliffs’ immunity from exclusionary zoning litigation is
denied and immunity is terminated. B

4. Defendant-Intervenor 800 Sylvan Avenue, LLC’s cross-motion to terminate the
Borough of Englewood Cliffs’ immunity from exclusionary zoning litigation as to
800 Sylvan is hereby granted.

5. Defendant-Intervenor 300 Sylvan Avenue, LLC is hereby authorized to file an
amended answer and counterclaim setting forth a claim for site-specific relief.

6. Copies of this Order shall be served via ECourts and via direct service upon the

Court-appointed Master

3543018 _1\17086%
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Vi Hon. Christine A. Farrington, J.S.C. rets - g L
Opposed [ +] ; /,f"' [f
Unopposed [ ] J/
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FILED

JEFFREY R. SURENIAN AND ASSOCIATES, LLC

707 Union Avenue, Suite 301 AUG 27 2019
Brielle, NJ 08730
(732) 612-3100 CHRISTINE A, FARRINGTON,

Attorneys for Plaintiff, Borough of Englewood Cliffs
By:  Jeffrey R. Surenian (Attorney ID: 024231983)
Christine M. Faustini (Attorney ID: 023361993)

SUPERIOR COURT OF NEW JERSEY
BERGEN COUNTY: LAW DIVISION
IN THE MATTER OF THE

APPLICATION OF THE BOROUGH OF Docket No.: BER-L-6119-15
ENGLEWOOD CLIFFS, COUNTY OF
BERGEN Civil Action
Mount Laurel
ORDER

THIS MATTER having been brought before the Court on application of the Borough of
Englewood Cliffs (“the Borough™), through its counsel, Jeffrey R. Surenian, Esq. of Jeffrey R.
Surenian and Associates, LLC, Thomas J. Trautner, Esq., of Chiesa, Shahinian and
Giantommasi, PC and Albert Wunsch, III, Esq, of the Law Offices of Albert H. Wunsch, III, and
the Defendant-Intervenor, 800 Sylvan Avenue, LLC (“Sylvan”) being represented by Thomas F.
Carroll, 111, Esq., of Hill Wallack, LLP, and Antimo A. Del Vecchio, Esq., of Beattie Padovano,
LLC, and Fair Share Housing Center (“FSHC”), being represented by Kevin D. Walsh, Esq.; and
for good cause shown:

IT IS on this .Z_? day of August, 2019 ORDERED as follows:

1. The Court finds that there has been no proof that the Borough “is dete1m1ned to
A ———

o
oo
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3. The immunity from all exclusionary zoning actions previously granted to the

DR —

,,,,,,,

W«-«”“ s G =

4. Counsel for the Borough shall provide all par tle%“ and the Court Master with a

copy of this Order within seven (7) days of the date hereof.

: Hon. Christine A. Farrington, J.S.C., ret’ d//a{recall
L’j Opposed //
[ ] Unopposed E
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SUPERIOR COURT OF NEW JERSEY puG 27 209

BERGEN VICINAGE

CHAMBERS OF

CHRISTINE FARRINGTON

SUPERIOR COURT JUDGE, RET’D, ¥a

August 27, 2019

CHRISTINE A, EARRINGTON,
J.8.C.

Bergen County Justice Center

10 Court Street
Chambers 202

Hackensack, New Jersey 07601

Telephone (201) 221-0700 Ext. 25552
Facsimile (201) 371-1130

Email:Christine.Farrington@ujeourts.gov

RIDER TO ORDERS DATED AUGUST 27, 2019

RE: In the Matter of the Application of the Borough of

Englewood Cliffs
BER-L-6119-15

Jeffry R. Surenian & Associlates
Brielle Galleria

707 Union Avenue, Ste. 301
Brielle Borough, NJ 08730

Kevin D. Walsh, Esq.

Fair Share Housing Center
510 Park Blvd.

Cherry Hill, NJ 08002

Thomas F. Carroll, Esqg.
Hill Wallack LLP

21 Roszel Road
princeton, NJ 08543

Antimo A. Del Vecchio Esg.
Beattie Padavano

50 Chestnut Ridge Road, Ste. 208
Montvale NJ 07645

Special Master Mary Beth Lonergan, PP, AICP

Clarke Caton Hintz
100 Barrack Street
Trenton, NJ 08608
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August 27, 2019

Re: In the Matter of the Application of the Borough of Englewood
Cliffs
BER-L-6119-15

This matter comes pefore the court upon the motion of the
Borough to extend immunity pending a trial to determine the
Borough’s Fair Share Housing obligation. Both Fair Share Housing
Center and Intervenor 800 Sylvan Avenue, LLC (800 Sylvan) oppose.
800 Sylvan Cross MmOVeS for revocation of immunity. For the
reasons which follow the court has determined that the Borough
has acted in pad faith and determined to be constitutionally non-
compliant and immunity from builders remedy actions is revoked.

The Borough of Englewood Ccliffs took no action to
comply with either of our Supreme Court’s decisions of 1975

and 1983 in So. Burlington Cty. N.A.A.C.P. V. Twp of

Mount Laurel (67 N.J. 151 and 92 N.dJ. 158). The Borough did

not participate in the Council on Affordable Housing’s
(COAH)4First Round.

As set forth in Special Master Lonergan’s report, the
Borough pétitioned COAH for substantive certificatiqn based
upoﬁ its Second Round Plan. In the Second Round plan, the
Borough requested a vacant Land Adjustment (VLA) which would
reduce its then 219 -unit pre-credited need to a 4-unit RDP
with a 215-unit unmet need. COAH conditioned its 1997

denial of substantive certification wupon the Borough’s
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August 27,2019

Re: In the Matter of the Application of the Borough of Englewood
Cliffs
BER-L-6119-15

adoption of an overlay zone to permit inclusionary
developmeﬁt of a former Prentice-Hall headquarters, now the
site of LG headquarters under construction. The Borough
failed to adopt the overlay zoning and COAH denied
certification in 1997, makiﬁg the Borough vulnerable to
possible builders remedy complaints. It is noteworthy that
when the LG redevelopment was approved, it included no
prov151on for affordable housing.

The Borough prepared an initial Thizrd Round Housing Element
and Fair Share Plan in January 2006. On account of Judge
Skillman’s 2010 decision overturning COAH’s Third Round rules,
the Borough’s petition for substantive certification was not
addressed by COAH. The Borough never implemented the mechanisms
identified in its HEFSP adopted by the Englewood Cliffs Planning
Board January 7, 20089.

In 2013, our Supreme Court upheld Judge Skillman and
directed COAH to prepare and adopt necessary rule revisions;
When CORH failed to do sO, FSHC filed a motion in aid of
litigant’s rights to compel the production of constitutional
affordable housing regulations. In March 2015, the Supreme Court

transferred responsibility of review and appreoving to designated
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Mount Laurel trial judges py way of declaratory judgments with
temporary immunity from third paxrty lawsuits during the
municipality’s development of compliant HEFSPs.

The Borough filed this declaratory judgment action on June
26, 2015. Special Master Lonergan issued a report in January
2016. The Borough pressed its claim for a vacant land adjustment
which was disputed Dby FSHC. The Special Master proposed
reviewing the VLA analysis and proposed zoning changes. The
report also recommended mediation.

In January 2017 our Supreme Court issued its decision In Re

Declaratory Judgment Actions Filed by Various Municipalities,

County of Ocean, pursuant to the Supreme Court’s Decision in In

Re Adoption of N.J.A.C. 5:96, 221 N.J. 1 (2015), the so-called

“Gap” decision which found that the period between the end of the
Second Round in 1999 and 2015 generates an affordable housing
obligation.

The Borough was ordered to prepare an updated housing plan
and updated VLA by December 2017.

on November 17, 2017, 800 Sylvan advised the Borough of
their interest in offering a 20+ acre portion of their 28 acre

property for inclusionary development. The offer consisted of
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600 homes of which 15% {rental set-aside) or 20% (sale set-aside)
would be affordable. The Honorable Menelaos Toskos {retired)
entered an order granting 800 Sylvan’s motion to intervene
January 10, 2018. Judge Toskos subsequently entered an April 13,
2018 order dismissing 800 Sylvan’s puilder’s remedy law suit.
800 Sylvan appealed and the Appellate Division issued an order on
September 17, 2018 permitting 800 Sylvan’s builder’s remedy
lawsuit to proceed as of right. On June 7, 2019 the Appellate
Court stayed the proceedings pefore it until August 1, 2019
pending settlement discussions.

In March 2018, the court established a schedule for the
parties to set forth their positions on a confidential basis and
attempt settlement. The Borough was unable to reach agreement
with FSHC. On October 1, 2018, the court entered an order ending
mediation and scheduling trial for January 22, 2019.

on October 22, 2018, this court entered an order approving
expenditure of the Borough’s trust funds for the purchase of 476
Hudson Terrace for the purpose of construction of a 100%
affordable housing project.

The Borough sought a pifurcated trial and to limit the first

phase to quantification of the RDP and the second to the
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sufficiency of the Borough’s plan. This court denied those
motions. Thereafter, this court denied the Borough’s reguest to
bifurcate trial for a determination of its RDP, followed by a
compliance hearing. This court also advised the parties that the
trial would utilize the same methodology as determined by the

Honorable Mary C. Jacobsen, A.J.S.C., In the Matter of the

Application of the Municipality of Princeton, decided March 29th,
2018. In its decision, the court stated:

The failure of the Borough to provide a single unit
of Affordable Housing between 1985 and 2018 resonates with

this court. The Borough’s dilemma is one of its own making
and the result of a willful refusal to comply with its
Constitutional obligations. . . This court continues to

believe under circumstances where a municipality 1is
desirous of meeting 1its Constitutional obligation, there
might be a benefit to the municipal officials who are
tasked with the obligation of implementing the Ordinances
and housing plan, often unpopular with -constituents, to
ascertain the realistic development potential first, making
it easier for those officials to explain to those
constituents what the realities are. In the court’s mind
this might motivate the municipality to reach a settlement
with Fair Share Housing to enable them to plan and build
units in locations they deem best. The court believed the
proximity of the trial following Judge Jacobson’s decision
might motivate the Borough of Englewood Cliffs to move
forward in a. constructive manner to meet its Constitutional
obligation to provide affordable housing. The court has
not seen anything which indicates this to be the case.
Notwithstanding the extraordinary efforts of the Special
Master in a mediation attempt spanning months and
essentially accommodating the Borough 1n terms of a
confidentiality agreement no progress has been made. That
lack of progress cannot be blamed on the Intervener and/or
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Fair Share Housing alone. The court is persuaded by the
arguments of the Intervener and Fair Share Housing that the
ultimate decision can no longer be delayed.

The court ordered the Borough fo submit its Housing Element
and Fair Share Plan and all expert reports by December 7, 2018.
The court also denied FSHC’s motion to strip the Borough of
immunity at that time. This court also issued two orders on
December 5,
2018, requiring the Borough to address its unmet need and
denying FSHC’s motion to require sﬁécific inclusionary overlay
zoning as premature, noting the court found no bad faith as to
that issue and the proximity of the then trial date of January
22, 2019.

on January 9, 2019 this coﬁrt denied the Borough’s motion
for reconsideration of the issues -of pifurcation, discovery and
the trial date and denied 800 Sylvan’s motion to terminate
immunity. The +trial date was adjourned to March 5, 2019 to
permit the Special Master additional time to complete her report.
The Borough’s governing body adopted its Housing Element and Fair
Share Plan on January 24, 2019. That plan acknowledges the
Rorough’s obligation to be 584 units, but calculates 1its-

realistic development potential as 77 units. The calculation is
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based in part on exclusion of certain properties based on steep
slope, despite the fact the quough has no steep slope ordinance.
It is further based upon a density of 6 units per acre which the
Special Master concluded was based solely on the character of the
surrounding area as 1its threshold for determining density,‘and
did not provided énf context in its decision-making for the need
for housing. The Master concluded that the densities assigned to
some sites should be increased. The Plan further addresses only
95 of the 507 units of unmet need based upon the Borough’s
calculation of its RDP. The Plan excludes 800 Sylvan’s property,
despite the fact that the 800 Sylvan appears to be the only
remaining location in the Borough available for significant
 affordable housing development. 800 Sylvan has committéd to
provide 120 units of affordable housing. This court has fact
pased concerns that the 800 Sylvan site will go the way of the
Prentice Hall/LG site if a puilder’s remedy suit does not go
forward.

According to the Borouéh’s attorney, the Borough,
recognizing a potential exposure to an estimated 12.7 million
dollar costi, re-entered negotiations with 800 Sylvan and on

April 25, 2019 the Borough’s Mount Laurel subcommittee consisting



BER L 006119-15 08/30/2019 Pg 12 of 20 Trans ID: LCV20191557630

Page 9

August 27,2019

Re: In the Matter of the Application of the Borough of Englewood
Cliffs
BER-L-6119-15

of three members of the Borough Council, FSHC, and 800 Sylvan
entered into a non-binding Memorandum of Understanding.

On July 10, 2019, an informational town hall meeting
was held. = The governing body did not approve the non-
binding Memorandum of Understanding nor did it adopt the
ordinance regarding same. Instead, the Borough passed
Resolution 19-57 on July 29, 2019 which states in part:

_WHEREAS as a result of finding itself forced to
prepare a plan before it knew with a measure of
reliability the RDP it needed to plan for.

WHEREAS the Borough remains committed to complying and
has emphasized that commitment at every turn even
though, 1ike so many public officials 1in other
municipalities, the Borough’s public officials have
questioned the wisdom of the Mount Laurel doctrine.
WHEREAS as a result of the foregoing, the Governing
Body wishes to express its commitment to providing
affordable housing in a manner of its choosing and that
the best way for the Borough toO satisfy its obligations
would not be to rezone the Sylvan site for residential
housing. (emphasis provided)

Trial is currently scheduled for October 11, 2019. The
court permitted the filing of the instant motion to
terminate immunity and ordered release of the Special
Master’s report.

In addition to the procedural aspects of the case set forth

herein, the court has been made aware that two council members
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have reportedly had recall petitions commenced against them
allegedly related to their support of the Memorandum oOf -
Understanding; and that the Mayor has been consistently opposed
to resolution of the litigation.

Tt 4is clear from the rulings of our Supreme Court, the
legislative enactments and the case law that voluntary compliance
is preferred, and should be encouraged and that a builder’s
remedy action should be cénsidered a remedy of last resort. This
voluntary comﬁliance, however, was not meant to refer to
compliance with a judgment following trial, rather it derived
from a desire to promote voluntary compliance and early
settlement. It has to do with the desire to simplify litigation
in this area and encourage voluntary compliance with the
constitutional obligation. Here, ‘despite the evidence to the
contrary, the Borough as evidenced in its July Resolution,
continues to insist 1t does not know what the range of its
constitutional obligation is, and further provides no concrete
plan for funding or puilding affordable units within that range.

The Borough argues that until the court adjudicates the
Borough’s realistic development potential, it is not clear to

whether and to what extent the Borough must adjust its affordable
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housing plan to satisfy the RDP the court finds satisfactory.
The Borough advanced this same argument in November 2018. At
that time, making arguments relative to the applicability of the
20-percent cap, Kevin Walsh, Esg., on behalf of FSHC noted that
in that this court had indicated it would follow the methodology
determined by Judge Jacobsen. Based upon that methodology, FSHC
noted that the two components of the Borough’s Third Round
obligation total 599 units (Prior round obligation 219 units, Gap
Period 234 units and prospective obligation of 418 units, capped
at 365 (234+365)). The court rejects the Borough’s argument here
for the samé reasons set forth in its opinion in the earlier
motion.

As set forth in Judge Wolfson’s opinion In the Matter of the

Application of the Twp. Of South Brunswick, 448 N.J. Super 441

(Law Div. 2016):

In enacting the FHA, the Legislature "clearly
signaled, " and the Supreme Court recognized, that an
administrative remedy that resulted in "voluntary
municipal compliance” with 1its affordable housing
obligation, was "preferred" to litigation culminating
in a "compelled rezoning." Mount Laurel IV, supra.
Because of COAH's inability to function, the Supreme
Court dissolved the FHA's "exhaustion-of-
administrative-remedies requirement" leaving the
courts to "resume" their role as "the forum of first
instance, " in adjudicating a municipality's
constitutional compliance. The Supreme Court
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undoubtedly envisioned that "certified" and
"participating"” towns would likely subject themselves,
as ' South Brunswick did in this case, to Jjudicial
review via the filing of a declaratory Jjudgment
action, taking advantage of the temporary immunity
from the threat of multiple puilder remedy lawsuits.
The Court also recognized, however, that some
municipalities might not embrace, in full, their
affordable housing obligation, but instead might
pursue a path of resistance, resulting in a loss of
immunity. Judge Serpentelli's admonition in J.W. Field
Co., Inc., bears repeating here: "[i]f a municipality
chooses not to voluntarily comply, it brings upon
itself the potential that multiple builders will force
it to comply. The choice is the municipality's.”
(internal citations omitted)

It 1is <clear to this court that the Borough of
Englewood Cliffs has chosen to pursue a path of resistance.

In In re N.A.C.C., 221 N.J. 1 (2015) our -Supreme Court

held:

We emphasize that the courts should employ
flexibility in assessing a town's compliance and
should exercise caution to avoid sanctioning any
expressly disapproved practices from COAH's
invalidated Third Round Rules. Beyond those general
admonitions, the courts should endeavor to secure,
whenever possible, prompt voluntary compliance from
municipalities in view of the lengthy delay in
achleving satisfaction of towns' Third Round
obligations. If that goal cannot be accomplished, with
good faith effort and reasonable speed, and the town
is determined to be constitutionally noncompliant,
then the court may authorize exclusionary zoning
actions seeking a builder's remedy to proceed against
the towns either that had substantive certification
granted from COAH under earlier iterations of Third
Round Rules or that had held “participating” status



BER L 006119-15 08/30/2019 Pg 16 of 20 Trans ID: LCV20191557630

Page 13

August 27, 2019 :

Re: In the Matter of the Application of the Borough of Englewood
Cliffs
BER-L-6119-15

before COAH untii this action by our Court lifted the

FHA’ s exhaustion of administrative remedies

requirement.

This court has been diligent and flexible in its
effort to secure voluntary compliance. The court’s earlier
reliance on the commitment of municipal elected officials
to carry out their constitutional duties to provide
opportunity for the construction of affordable housing was
apparently misplaced. The result has been a long delay and

the denial of equal treatment to the poor contrary to the

holding in Mount Laurel II, 92 N.J. 158, 306 (1983),

“Equal treatment requires at the very least that government
be as fair to the poor as it is to the ‘rich in the
provision of housing opportunities. That is the basic
justification for Mouﬁt Laurel.”

Further in Mount Laurel II, the Supreme Court held,
“Experience since Madison, however, has demonstrated to us that
builder’s remedies must be made more readily available to achieve
compliance with Mount Laurel.” A builder’s remedy may result in
site specific relief when the builder meets a three prong test:
(1) the builder succeeds in Mount Laurel litigation, (2) the

puilder proposes a project with substantial amount of affordable
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housing and (3) the builder’s site is suitable. The court finds
that the first prong would be satisfied if 800 Sylvan was
permitted to file a builder’s remedy suit as demonstrated by the
'Special Master’s report and recommendations which includes the
recommendation that this court to give the Borough an additional
ninety (90) days to amend its deficient HEFSP. The amendmenté
would include items which the Borough has failed to provide or
provided incorrectly or incompletely. These include but are not
limited to:
(1) Affordable Housing Ordinance and Affirmative Marketing
Plan
(2) A Housing Element which includes a complete
compilatioﬁ of the Borough's housing inventory,
assessment of housing size and occupancy, data on the
number of bedrooms, accurate discussion of housing
stock, and corfelation of data regarding rental units
and average rents to affordability.
(3) A projection of the Borough’s housing stock including
probably construction of low and moderate income

housing for the next ten years.
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(4) An analysis of existing and probably future empléyment

characteristicsit,

These deficiencies, together with the Borough’s failure
to produce a single unit of affordable housing in the forty- plus
years since the original Mount Laurel decision convinces this
court that further delay will be justice denied.

The second ﬁrong is met by 800 Sylvan’s proposal to build
120 units of affordable housing.

The third, site suitability, 1is not contested by the
~Borough’s experts from a reading of its HEFSP.

Regarding the Special Master’s recommendation that the court
receive her report as a pre-mediation report pursuant to N.J.A.C.
5:91-6.2 and recommending a 90-day process (which would exceed
the trial date) during which the Master would work with the
Borough to ascertain immediately if the Borough’s proposed means
to address what is likely an increased Court-approved RDP, a
meeting to review the VLA analysis and the proposed zoning
changes for unmet need and to explore additional development
opportunities for unmet need, the court finds the time for such a
process 1is long past. Such a process should have been pursued by

the Borough following the Special Master’s first report in 2016
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or at any time prior to now. In its Resolution 19-157, the
governing body states,

WHEREAS, the plan was for the professionals to
negotiate agreements consistent with a non-binding
negotiation with Sylvan and FSHC; to introduce an
ordinance to rezone the Sylvan site and thereafter, to
take into account the public’s input before voting on
whether to adopt the Sylvan ordinance at second
reading and to sign a settlement agreement with
Sylvan; and

WHEREAS, the public made its sentiments clear at the

July 10, 2019 town hall meeting: (1) It was committed

to comply voluntarily - even if the plan was even more

expensive than its January 2019 affordable housing

plan; and (2) it did not want to comply by rezoning

the Sylvan site for high density residential zoning.

WHEREAS as a result of the foregoing, the Governing

Body wishes to express its commitment to providing

affordable housing in a manner of its choosing and the

best way for the Borough to satisfy its obligations

would not be to rezone the Sylvan site for residential

housing.

In essence, the Governing Body wants this court to believe
that it negotiated in good faith for months with FSHC and 800
Sylvan, but the time, money and effort of the parties, the
intervener and the Special Master in reaching the terms of the
Memorandum of Understanding were all for naught in the face of
‘public opposition. The court finds this to be an abuse of the

process. The Governing Body says it “wishes to express its

commitment to providing affordable housing in a manner of its
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choosing,” but the manner of its choosing has been to stall,
procrastinate and evade its obligations. The result of allowing
the Borough to provide affordable housing “in a manner of its
choosing” has produced not a single unit of affordable housing.
As a result, the Borough has lost the ability to determine the
elements of its affordable housing plan which will be designed
by third parties, the Special Master and the court.

The motion for an extension of the Borough of Englewood
Cliffs’” immunity from builders remedy suits 1is denied. The
motion of 800 Sylvan Avenue, LLC through its counsel for the
revocation of the Borough of Englewood Cliffs’ immunity and FSHC
opposition to the Borough’s application is granted for the

reasons set forth herein.

CHRISTINE EFARRINGTON, J.S.C., ret’d, t/a

! This statement is also reflected in Resolution 19-157, July 30, 2019, p.-4
i Special Master’s report, August 14, 2019, pp. 52-53
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FILED

JAN 17 2020
FARRINGTON,
SUPERIOR COURT OF Cﬁﬂ?ﬂ%ﬁg@
IN THE MATTER OF THE : LAW DIVISION: BERGEN COUNTY
BOROUGH OF ENGLEWOOD : DOCKET NO. BER-L-6119-15
CLIFFS : CIVIL ACTION

ORDER

This matter having come before the court for trial on
multiple dates concluding December 9, 2019; and

The court having heard the testimony of witnesses,
arguments of counsel and considered the legal submissions of all
parties, and for reasons set forth in the attached Decision and
for good cause shown;

IT IS on this 17th day of January, 2020,
ORDERED:

The court finds the Borough of Englewood Cliffs to be
constitutionally non-compliant with the Mount Laurel doctrine;

The court directs the Borough of Englewood Cliffs to revise
its ordinances in accordance with the attached decision within
90 days of this date;

The court will hold a hearing on April 16, 2020 upon notice
to all parties, at which time the Special Master shall testify
under oath whether the revised ordinances, in her opinion,
conform with the decision of the court. 1In the event the
Special Master shall fail to do so, the court shall consider
voiding all zoning ordinances of the Borough;

The Borough shall provide a phasing plan and construction
timetable for the 100% affordable municipal project on or before
April 1le6, 2020;

The Borough shall provide title assurance that the lots
comprising the Borough’s 100% affordable municipal project are
free of such encumbrances as would prevent development of the
propcsed 57 units. Shall the Borough fail to provide such
assurance to the satisfaction of the court the court shall hold
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a hearing on a date to be determined regarding the refunding of
the purchase monies for the properties to the Housing Trust
Fund;

The court finds the realistic development potential of the
Borough of Englewood Cliffs to be 174 affordable units*;

The court finds the Borough is not entitled to rental bonus
credits;

The court incorporates the attached decision into this
order.

CHRISTINE FARRINGTON, J.S.C., r d, t/a

*The RDP of 174 affordable unit® is based upon no RDP assigned
to Sites A and D which the court has determined to be rezoned
for affordable housing. Had the court not included those sites
for rezoning to meet the unmet need, the court would have
determined the RDP for Site A to be 6 affordable units and the
RDP for Site D to be 167 affordable units making the Borough’s
total RDP 347 affordable units. The court makes this finding in
the event the court’s determination to include those sites in
overlay zones for the Borough’s affordable housing unmet need
were reversed on appeal.
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NOT TO BE PUBLISHED WITHOUT THE APPROVAL OF THE

COMMITTEE ON OPINIONS

SUPERIOR COURT OF NEW JERSEY

IN THE MATTER OF THE : LAW DIVISION: BERGEN COUNTY
BOROUGH OF ENGLEWOOD : DOCKET NO. BER-L-6119-15
CLIFFS :

CIVIL ACTION

DECISION F!LED

JAN 17 2020
Trial ended: DECEMBER 9, 2019
Submissions: JANUARY 7, 2020 CHRISTINE A. FARRINGTON,
Decided: JANUARY 17, 2020 J.8.C.

Honorable Christine Farrington, J.S.C., ret’d, t/a

Thomas J. Trautner, Jr., Esg. and Mara Mathews, Esqg., Chiesa,
Shahinian & Giantomasi; Jeffrey R. Surenian, Esqg., Jeffrey R.
Surenian & Associates; Albert H. Wunsch, III, Law Office of

Albert H. Wunsch appearing on behalf of plaintiff, Borough of
Englewood Cliffs.

Antimo A. DelVecchio, Esqg., and Daniel Steinhagen, Esqg., Beattie
Padovano; and Thomas F. Carroll, III, Esqg., Hill Wallach
appearing on behalf of Defendant- Intervenor 800 Sylvan Avenue,
LLC.

Kevin D. Walsh, Esg. and Joshua Bauers, Esq., appearing on
behalf of Fair Share Housing Center.

Special Master, Mary Beth ionergan, PP

This matter arises out of a declaratory judgment action
filed with this court by the Borough of Englewood Cliffs seeking
to establish its constitutional housing obligation under New
Jersey’s Mount Laurel Affordable Housing Doctrine. In

1
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particular, this matter comes before the court for determination
of whether the Borough’s Housing Element Fair Share Plan (HEFSP)
dated, December 10, 2018, satisfies the Borough’s constitutional
Fair Share obligation pursuant to the Fair Share Housing Act
Fair Share Housing Act, N.J.S.A. 52:27D-307 and COAH

Regulations; In Re Adoption of N.J.A.C. 5:96 and 5:97 by New

Jersey Council on Affordable Housing, 221 N.J. 1 (2015) (Mount

Laurel IV); S. Burlington County NAACP v. Twp of Mount Laurel,

67 N.J. 151, 174 (1975) (Mount Laurel I); In re Adoption of

N.J.A.C. 5:94 & 5:95, 390 N.J. Super. 1, 15 (App. Div. 2007)

certify. denied, 192 N.J. 72 (2007).

This declaratory judgment action was filed in response to
the New Jersey Supreme Court’s 2015 decision that declared the
Council on Affordable Housing (COAH) defunct and reinstated the
courts as “the forum of first instance for evaluating municipal

compliance with Mount Laurel.” Mount Laurel IV, 221 N.J. at 20.

In Mount Laurel IV, 221 N.J. at 3-4, the Supreme Court

reaffirmed its commitment to ensuring that New Jersey’s
municipalities create a “realistic opportunity” for producing
their fair shares of the regional Present and Prospective Need
for low—-and moderate-income housing. The court directed the
trial courts to follow “as closely as possible the FHA’s
processes,” id at 6, as implemented by COAH in determining

municipal fair share obligations and reviewing the municipal
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zoning ordinances proposed to achieve constitutional compliance
with those obligations. As noted by the Honorable Mary C.
Jacobson, A.J.S.C. in her unpublished 2018 opinion on Fair Share

methodology to implement Mount Laurel housing doctrine for the

Third Round, In the Matter of the Application of the

Municipality of Princeton, Docket No. MER-L-1550-15 (Law Div.,

Mercer Cty., March 29, 2018). the trial courts were directed
“not to become a replacement agency for COAH” nor to become ™“an
alternate form of statewide administrative decision maker for
unresolved policy details” but rather “to utilize previous
methodologies developed in the First and Second Round rules by
COAH to “establish present and prospective statewide and
regional affordable housing need.”

Judge Jacobson, following forty plus days of trial and
hearing testimony of many experts, some of whom appeared in the
trial before this court, devised a methodology which this court
determined to accept. As set forth in the court’s
correspondence of October 26, 2018:

The court finds as a matter of law that the

proper application of the 20-percent cap requires the

same result determined by the Honorable Mary C.

Jacobson, A.J.S.C. in In the Matter of the Application

of the Municipality of Princeton, Docket No. MER-L-

1550-15 (Law Div., Mercer Cty., March 29, 2018). The

court accepts FSHC’s agreement that the Borough’s

Third Round obligation “in that context (including the

gap period [is] 365 units.” The court further accepts

the application of the 20-cap as set forth in Judge
Jacobson’s opinion. The court has indicated to
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counsel on multiple occasions that to undertake a
methodology trial as the one tried before Judge
Jacobson is a waste of judicial resources. While the
outcome might be different, gqualitatively it could not
be better, given the exhaustive testimony presented to
Judge Jacobson. The court is persuaded by the
thorough, scholarly analysis of Judge Jacobson, and
her consideration of the position of all stakeholders.
The review of the methodology and conclusions should
be left to the Appellate Division.

Accordingly, it was established that the Borough’s Gap
Present need and Prospective Need (capped) is 365 units. This
when combined with the Borough’s Prior Round Obligation of 219
units resulted in a total new construction obligation, 1987-2025
of 584 units.

The procedural history of this matter was contained in the
opinion of the court of August 27, 2019, finding the Borough had
acted in bad faith and withdrawing immunity. The court wrote at

that time:

The Borough of Englewocod Cliffs took no action to
comply with either of our Supreme Court’s decisions of
1975 and 1983 in So. Burlington Cty. N.A.A.C.P. v. Twp
of Mount Laurel (67 N.J. 151 and 92 N.J. 158). The
Borough did not participate in the Council on
Affordable Housing’s (COAH) First Round.

As set forth in Special Master Lonergan’s report,
the Borough petitioned COAH for substantive
certification based upon its Second Round Plan. 1In
the Second-Round plan, the Borough requested a Vacant
Land Adjustment (VLA) which would reduce its then 219
unit pre-credited need to a 4-unit RDP with a 215-unit
unmet need. COAH conditioned its 1997 denial of
substantive certification upon the Borough’s adoption
of an overlay zone to permit inclusionary development
of a former Prentice-Hall headquarters, now the site
of LG headgquarters under construction. The Borough
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failed to adopt the overlay zoning and COAH denied
certification in 1997, making the Borough wvulnerable
to possible builder's remedy complaints. It is
noteworthy that when the LG redevelopment was
approved, it included no provision for affordable
housing.

The Borough prepared an initial Third Round
Housing Element and Fair Share Plan in January 2006.
On account of Judge Skillman’s 2010 decision
overturning COAH’s Third Round rules, the Borough’s
petition for substantive certification was not
addressed by CORH. The Borough never implemented the
mechanisms identified in its HEFSP adopted by the
Englewood Cliffs Planning Board January 7, 2009.

In 2013, our Supreme Court upheld Judge Skillman
and directed COARH to prepare and adopt necessary rule
revisions. When COAH failed to do so, FSHC filed a
motion in aid of litigant’s rights to compel the
production of constitutional affordable housing
regulations. In March 2015, the Supreme Court
transferred responsibility of review and approving to
designated Mount Laurel trial judges by way of
declaratory judgments with temporary immunity from
third party lawsuits during the municipality’s
development of compliant HEFSPs.

The Borough filed this declaratory judgment
action on June 26, 2015. Special Master Lonergan
issued a report in January 2016. The Borough pressed
its claim for a vacant land adjustment which was
disputed by FSHC. The Special Master proposed
reviewing the VLA analysis and proposed zoning
changes. The report also recommended mediation.

In January 2017 our Supreme Court issued its
decision In Re Declaratory Judgment Actions Filed by
Various Municipalities, County of Ocean, Pursuant to
the Supreme Court’s Decision in In Re Adoption of
N.J.A.C. 5:96, 221 N.J. 1 (2015), the so-called “Gap”
decision which found that the period between the end
of the Second Round in 1999 and 2015 generates an
affordable housing obligation.

The Borough was ordered to prepare an updated
housing plan and updated VLA by December 2017.

On November 17, 2017, 800 Sylvan advised the
Borough of their interest in offering a 20+ acre
portion of their 28 acre property for inclusionary
development. The offer consisted of 600 homes of
which 15% (rental set-aside) or 20% (sale set-aside)
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would be affordable. The Honorable Menelaos Toskos

(retired) entered an order granting 800 Sylvan’s
motion to intervene January 10, 2018. Judge Toskos
subsequently entered an April 13, 2018 order
dismissing 800 Sylvan’s builder’s remedy lawsuit. 800
Sylvan appealed and the Appellate Division issued an
order on September 17, 2018 permitting 800 Sylvan’s
builder’s remedy lawsuit to proceed as of right. On
June 7, 2019 the Appellate Court stayed the
proceedings before it until August 1, 2019 pending
settlement discussions.

In March 2018, the court established a schedule
for the parties to set forth their positions on a
confidential basis and attempt settlement. The
Borough was unable to reach agreement with FSHC. On
October 1, 2018, the court entered an order ending
mediation and scheduling trial for January 22, 2019.
On October 22, 2018, this court entered an order
approving expenditure of the Borough’s trust funds for
the purchase of 476 Hudson Terrace for the purpose of
construction of a 100% affordable housing project.

The Borough sought a bifurcated trial and to
limit the first phase to quantification of the RDP and
the second to the sufficiency of the Borough’s plan.
This court denied those motions. Thereafter, this
court denied the Borough’s request to bifurcate trial
for a determination of its RDP, followed by a
compliance hearing. This court also advised the
parties that the trial would utilize the same
methodology as determined by the Honorable Mary C.
Jacobsen, A.J.S.C., In the Matter of the Application
of the Municipality of Princeton, decided March 29th,
2018. In its decision, the court stated:

The failure of the Borough to provide a single unit
of Affordable Housing between 1985 and 2018 resonates
with this court. The Borough’s dilemma is one of its
own making and the result of a willful refusal to
comply with its Constitutional obligations. . . This
court continues to believe under circumstances where a
municipality is desirous of meeting its Constitutional
obligation, there might be a benefit to the municipal
officials who are tasked with the obligation of
implementing the Ordinances and housing plan, often
unpopular with constituents, to ascertain the
realistic development potential first, making it
easier for those officials to explain to those
constituents what the realities are. In the court’s
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mind this might motivate the municipality to reach a
settlement with Fair Share Housing to enable them to
plan and build units in locations they deem best. The
court believed the proximity of the trial following
Judge Jacobson’s decision might motivate the Borough
of Englewood Cliffs to move forward in a constructive
manner to meet its Constitutional obligation to
provide affordable housing. The court has not seen
anything which indicates this to be the case.
Notwithstanding the extraordinary efforts of the
Special Master in a mediation attempt spanning months
and essentially accommodating the Borough in terms of
a confidentiality agreement no progress has been made.
That lack of progress cannot be blamed on the
Intervener and/or Fair Share Housing alone. The court
is persuaded by the arguments of the Intervener and
Fair Share Housing that the ultimate decision can no
longer be delayed.

The court ordered the Borough to submit its Housing
Element and Fair Share Plan and all expert reports by
December 7, 2018. The court also denied FSHC’s motion
to strip the Borough of immunity at that time. This
court also issued two orders on December 5,

2018, requiring the Borough to address its unmet need
and denying FSHC’s motion to require specific
inclusionary overlay zoning as premature, noting the
court found no bad faith as to that issue and the
proximity of the then trial date of January 22, 2019.
On January 9, 2019 this court denied the Borough’s
motion for reconsideration of the issues of
bifurcation, discovery and the trial date and denied
800 Sylvan’s motion to terminate immunity. The trial
date was adjourned to March 5, 2019 to permit the
Special Master additional time to complete her report.
The Borough’s governing body adopted its Housing
Element and Fair Share Plan on January 24, 2019. That
plan acknowledges the Borough’s obligation to be 584
units but calculates its realistic development
potential as 77 units. The calculation is based in
part on exclusion of certain properties based on steep
slopes, despite the fact the Borough has no steep
slope ordinance. It is further based upon a density
of 6 units per acre which the Special Master concluded
was based solely on the character of the surrounding
area as its threshold for determining density and did
not provided any context in its decision-making for
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the need for housing. The Master concluded that the
densities assigned to some sites should be increased.
The Plan further addresses only 95 of the 507 units of
unmet need based upon the Borough’s calculation of its
RDP. The Plan excludes 800 Sylvan’s property, despite
the fact that the 800 Sylvan appears to be the only
remaining location in the Borough available for
significant affordable housing development. 800 Sylvan
has committed to provide 120 units of affordable
housing. This court has fact-based concerns that the
800 Sylvan site will go the way of the Prentice
Hall/LG site if a builder’s remedy suit does not go
forward. According to the Borough’s attorney, the
Borough, recognizing a potential exposure to an
estimated 12.7-million-dollar cost, re-entered
negotiations with 800 Sylvan and on April 25, 2019 the
Borough’s Mount Laurel subcommittee consisting of
three members of the Borough Council, FSHC, and 800
Sylvan entered into a non-binding Memorandum of
Understanding.

On July 10, 2019, an informational town hall
meeting was held. The governing body did not approve
the non-binding Memorandum of Understanding nor did it
adopt the ordinance regarding same. Instead, the
Borough passed Resolution 19-57 on July 29, 2019 which
states in part:

.WHEREAS as a result of finding itself forced
to prepare a plan before it knew with a measure of
reliability the RDP it needed to plan for.

WHEREAS the Borough remains committed to
complying and has emphasized that commitment at every
turn even though, like so many public officials in
other municipalities, the Borough’s public officials
have questioned the wisdom of the Mount Laurel
doctrine. .

WHEREAS as a result of the foregoing, the
Governing Body wishes to express its commitment to
providing affordable housing in a manner of its
choosing and that the best way for the Borough to
- satisfy its obligations would not be to rezone the
Sylvan site for residential housing. (emphasis
provided)

Trial is currently scheduled for October 11,
2019. The court permitted the filing of the instant
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motion to terminate immunity and ordered release of
the Special Master’s report.

In addition to the procedural aspects of the case
set forth herein, the court has been made aware that
two council members have reportedly had recall
petitions commenced against them allegedly related to
their support of the Memorandum of Understanding; and
that the Mayor has been consistently opposed to
resolution of the litigation.

It is clear from the rulings of our Supreme
Court, the legislative enactments and the case law
that voluntary compliance is preferred and should be
encouraged and that a builder’s remedy action should
be considered a remedy of last resort. This voluntary
compliance, however, was not meant to refer to
compliance with a judgment following trial, rather it
derived from a desire to promote voluntary compliance
and early settlement. It has to do with the desire to
simplify litigation in this area and encourage
voluntary compliance with the constitutional
obligation. Here, despite the evidence to the
contrary, the Borough as evidenced in its July
Resolution, continues to insist it does not know what
the range of its constitutional obligation is, and
further provides no concrete plan for funding or
building affordable units within that range.

The Borough argues that until the court
adjudicates the Borough’s realistic development
potential, it is not clear to whether and to what
extent the Borough must adjust its affordable housing
plan to satisfy the RDP the court finds satisfactory.
The Borough advanced this same argument in November
2018. At that time, making arguments relative to the
applicability of the 20-percent cap, Kevin Walsh,
Esg., on behalf of FSHC noted that in that this court
had indicated it would follow the methodology
determined by Judge Jacobson. Based upon that
methodology, FSHC noted that the two components of the
Borough’s Third Round obligation total 599 units
(Prior round obligation 219 units, Gap Period 234
units and prospective obligation of 418 units, capped
at 365 (234+4365)). The court rejects the Borough’s
argument here for the same reasons set forth in its
opinion in the earlier motion.

As set forth in Judge Wolfson’s opinion, In the
Matter of the Application of the Twp. Of South
Brunswick, 448 N.J. Super 441 (Law Div. 2016):
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In enacting the FHA, the Legislature
"clearly signaled," and the Supreme Court
recognized, that an administrative remedy
that resulted in "voluntary municipal
compliance” with its affordable housing
obligation, was "preferred” to litigation
culminating in a "compelled rezoning." Mount
Laurel IV, supra. Because of COARH's
inability to function, the Supreme Court
dissolved the FHA's "exhaustion-of-
administrative~remedies requirement” leaving
the courts to "resume" their role as "the
forum of first instance," in adjudicating a
municipality's constitutional compliance.
The Supreme Court undoubtedly envisioned
that "certified"™ and "participating" towns
would likely subject themselves, as South
Brunswick did in this case, to judicial
review via the filing of a declaratory
judgment action, taking advantage of the
temporary immunity from the threat of
multiple builder remedy lawsuits. The Court
also recognized, however, that some
municipalities might not embrace, in full,
their affordable housing obligation, but
instead might pursue a path of resistance,
resulting in a loss of immunity. Judge
Serpentelli's admonition in J.W. Field Co.,
Inc., bears repeating here: "[i]f a
municipality chooses not to voluntarily
comply, it brings upon itself the potential
that multiple builders will force it to
comply. The choice is the municipality's.
(internal citations omitted)

It is clear to this court that the Borough of
Englewood Cliffs has chosen to pursue a path of
resistance. In In re N.A.C.C., 221 N.J. 1 (2015) our
Supreme Court held:

We emphasize that the courts should employ
flexibility in assessing a town's compliance and
should exercise caution to avoid sanctioning any
expressly disapproved practices from COARH's
invalidated Third Round Rules. Beyond those general
admonitions, the courts should endeavor to secure,
whenever possible, prompt voluntary compliance from

10
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municipalities in view of the lengthy delay in
achieving satisfaction of towns' Third Round
obligations. If that goal cannot be accomplished, with
good faith effort and reasonable speed, and the town
is determined to be constitutionally noncompliant,
then the court may authorize exclusionary zoning
actions seeking a builder's remedy to proceed against
the towns either that had substantive certification
granted from COARH under earlier iterations of Third
Round Rules or that had held “participating” status
before COAH until this action by our Court lifted the
FHA’s exhaustion of administrative remedies
requirement.

This court has been diligent and flexible in its
effort to secure voluntary compliance. The court’s
earlier reliance on the commitment of municipal
elected officials to carry out their constitutional
duties to provide opportunity for the construction of
affordable housing was apparently misplaced. The
result has been a long delay and the denial of equal
treatment to the poor contrary to the holding in
Mount Laurel II, 92 N.J. 158, 306 (1983), “Equal
treatment requires at the very least that government
be as fair to the poor as it is to the rich in the
provision of housing opportunities. That is the basic
justification for Mount Laurel.”

Further in Mount Laurel II, the Supreme Court
held, “Experience since Madison, however, has
demonstrated to us that builder’s remedies must be
made more readily available to achieve compliance with
Mount Laurel.” A builder’s remedy may result in site
specific relief when the builder meets a three-prong
test: (1) the builder succeeds in Mount Laurel
litigation, (2) the builder proposes a project with
substantial amount of affordable housing and (3) the
builder’s site is suitable. The court finds that the
first prong would be satisfied if 800 Sylvan was
permitted to file a builder’s remedy suit as
demonstrated by the Special Master’s report and
recommendations which includes the recommendation that
this court to give the Borough an additional ninety
(90) days to amend its deficient HEFSP. The
amendments would include items which the Borough has
failed to provide or provided incorrectly or
incompletely. These include but are not limited to:

11
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(1) Affordable Housing Ordinance and Affirmative
Marketing Plan

(2) A Housing Element which includes a complete
compilation of the Borough’s housing inventory,
assessment of housing size and occupancy, data on the
number of bedrooms, accurate discussion of housing
stock, and correlation of data regarding rental units
and average rents to affordability.

(3) A projection of the Borough’s housing stock
including probably construction of low- and moderate-
income housing for the next ten years.

(4) An analysis of existing and probably future
employment characteristics.

These deficiencies, together with the Borough’s
failure to produce a single unit of affordable housing
in the forty- plus years since the original Mount
Laurel decision convinces this court that further
delay will be justice denied.

The second prong is met by 800 Sylvan’s proposal
to build 120 units of affordable housing.

The third, site suitability, is not contested by
the Borough’s experts from a reading of its HEFSP.

Regarding the Special Master’s recommendation
that the court receive her report as a pre-mediation
report pursuant to N.J.A.C. 5:91-6.2 and recommending
a 90-day process (which would exceed the trial date)
during which the Master would work with the Borough to
ascertain immediately if the Borough’s proposed means
to address what is likely an increased Court-approved
RDP, a meeting to review the VLA analysis and the
proposed zoning changes for unmet need and to explore
additional development opportunities for unmet need,
the court finds the time for such a process is long
past. Such a process should have been pursued by the
Borough following the Special Master’s first report in
2016 or at any time prior to now.

In its Resolution 19-157, the governing body
states:

WHEREAS, the plan was for the professionals to
negotiate agreements consistent with a non-binding
negotiation with Sylvan and FSHC; to introduce an
ordinance to rezone the Sylvan site and thereafter, to
take into account the public’s input before voting on
whether to adopt the Sylvan ordinance at second
reading and to sign a settlement agreement with
Sylvan; and . .

12
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WHEREAS, the public made its sentiments clear at the
July 10, 2019 town hall meeting: (1) It was committed
to comply voluntarily - even if the plan was even more
expensive than its January 2019 affordable housing
plan; and (2) it did not want to comply by rezoning
the Sylvan site for high density residential zoning.

WHEREAS as a result of the foregoing, the Governing
Body wishes to express its commitment to providing
affordable housing in a manner of its choosing and the
best way for the Borough to satisfy its obligations
would not be to rezone the Sylvan site for residential
housing. .

In essence, the Governing Body wants this court
to believe that it negotiated in good faith for months
with FSHC and 800 Sylvan, but the time, money and
effort of the parties, the intervenor and the Special
Master in reaching the terms of the Memorandum of
Understanding were all for naught in the face of
public opposition. The court finds this to be an
abuse of the process. The Governing Body says it
“wishes to express its commitment to providing
affordable housing in a manner of its choosing,” but
the manner of its choosing has been to stall,
procrastinate and evade its obligations. The result
of allowing the Borough to provide affordable housing
“in a manner of its choosing” has produced not a
single unit of affordable housing. As a result, the
Borough has lost the ability to determine the elements
of its affordable housing plan which will be designed
by third parties, the Special Master and the court.

The motion for an extension of the Borough of
Englewood Cliffs’ immunity from builder’s remedy suits
is denied. The motion of 800 Sylvan Avenue, LLC
through its counsel for the revocation of the Borough
of Englewood Cliffs’ immunity and FSHC opposition to
the Borough’s application is granted for the reasons
set forth herein.

Thereafter, this trial was scheduled.
The following exhibits were marked into

evidence:

13
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P-1 Borough Housing Element and Fair Share Plan with
attachments

P-1C Borough Complex Concept plan drawing prepared by
Harbor Consultants dated December 4, 2018

P-1D Map of Proposed Sites for Unmet Need

P-1M Vacant land analysis

P-1U Vacant land adjustment prepared by Michael Mistretta
p-2 Class 1 vacant and 15C Public Exempt Parcel Inventory

p-4 Developed Sites determined to contribute to Borough’s

p-7 COAH Compliance report

P-11 Concept Analysis of 800 Sylvan prepared by Harbor
Consultants dated December 6, 2019

P-13 RDP Analysis of 800 Sylvan Avenue prepared by Harbor
Consultants dated August 2018

P-27 Borough 100% Affordable Housing Project model
assuming 4% low income housing tax credits, dated December
10, 2018

P-36 Borough 100% Affordable Housing Project model
assuming 9% low income housing tax credits, dated December
10, 2018

P~36A Borough New Jersey 9% tax credit model

P-44 Project scoring criteria

P-56 Dr. Powell report

P-114 Borough Resolution 19-51
P-130 Borough Resolution 19-52

P-141 Development timetable Borough Municipal project
dated September 14, 2018

14
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DF-2 Dr. Kinsey Critique of Borough 2018 Plan
DF-5 Special Master’s August 14, 2019 report

DF-10 COAH Executive Summary with exhibits dated October
17, 1997

DF-12 COAH Resolution dated April 4, 2001 re Wanaque
substantive certification denial

DF-16 NJDCA Building Permits 2019 yearly summary

DF-17 New Jersey Planning Commission, Development and
Redevelopment Plan adopted March 1, 2001 Policy map and pp.
190-191

DF-30 Borough Housing Element and Fair Share Plan prepared
by Steven M. Lydon, PP AICP dated November 20, 2015

DF-32 Master Plan Reexamination

DF-43 Aerial photograph

DF-45 Borough Planning Board approval of new LG site
DS-11 Patricia A. Ruskan, P.E. resume

DS-13 Ruskan and Andrew Clark expert report on wetlands
dated January 7, 2019

DS-14 Ruskan expert report on steep slopes dated January
7, 2019

DS-18 Art Bernard, PP resume
DS-19 Bernard expert report dated January 7, 2019
DS-20 COAH report dated December 1, 1995 Borough of Wood-Ridge

DS-21 COAH report dated September 10, 1997 Borough of Englewood
Cliffs

DS-25 COAH fact sheet, executive summary, staff report and

Resolution dated September 6, 1996 and October 2, 1996 for
Borough of Fair Lawn

15
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DS-26 COAH Pre-Mediation report dated July 27, 2006 for Borough
of Atlantic Highlands

DS~27 COAH Pre-mediation report dated October 4, 2006 for
Borough of Haddonfield

DS-28 Borough of Montvale Ordinance 2017-1436

DS-29 Borough of Montvale Phase I and II Overall Site Plan
prepared by L2A Land Design dated March 2, 2018

DS-30 Township of South Brunswick, South Brunswick Planning
Board and Princeton Orchards Assoc Settlement Agreement dated

March 19, 1998

DS-31 Letter report dated May 14, 2015 from Art Bernard to
Philip Caton

DS-32 Borough of Englewood Cliffs Overlay Zone Property lists
prepared by Art Bernard

DS-33 Resume of Stuart Johnson

DS-34 Minno & Wasko letter dated January 7, 2019
DS~35A Minno & Wasko Conceptual plan A0l
DS-35B Minno & Wasko Conceptual plan AO2
DS-35C Minno & Wasko Conceptual plan AOZ.1
DS-35D Minno & Wasko Conceptual plan AO3
DS-35E Minno & Wasko Conceptual plan AQ03.1
DS-35F Minno & Wasko Conceptual plan AO4
DS~35G Minno & Wasko Conceptual plan AOS5
DS-35H Minno & Wasko Conceptual plan AO06
DS-35I Minno & Wasko Conceptual plan AO7
DS-35J Minno & Wasko Conceptual plan AOS8

DS-35K Minno & Wasko Conceptual plan AO9

16
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DS-351L Minno & Wasko Conceptual plan A010

DS-38 Jeffrey Otteau resume

DS-39 Otteau expert report dated January 7, 2019
DS-41 Mistretta Concept Plan (P-1)

DS-43 Mistretta Concept Plan (P-11)

DS-49 Aerial of Conceptual RDP Plan by Minno & Wasko dated
October 8, 2018

DS-61 Indenture between Englewood Cliffs Board of Education and
Borough

DS-67 Indenture between Censullo and Ciamprone
Indenture between Guenther and Trio Corporation
Indenture between Palisades Real Estate Co. and
Connolly/von der Lieth
The court reserved during trial on the admissibility of
DS-24 and DS-66 and now finds those exhibits inadmissible.
The court heard testimony from Michael Mistretta, PP, LLA,
of Harbor Consultants, Inc., Robert S. Powell, Jr., Ph. D.,
Nassau Capital Advisors, LLC, on behalf of the Borough; Art
Bernard, PP, Art Bernard and Associates, L.L.C.; Stuart Johnson,
AIA, Minno & Wasko; Patricia Ruskan, P.E., Paulus Sokoloski and
Sartor; Jeffrey Otteau, the Otteau Group, on behalf of 800
Sylvan; and David N. Kinsey, Ph.D., F.A.I.C.P., P.P. On behalf
of Fair Share Housing Center, and Special Master Mary Beth
Lonergan.

The Borough called Michael Mistretta, PP, LLA. Mr.

Mistretta is a licensed professional planner and landscape

17
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architect. He is a principal of Harbor Consultants, Inc.,
Cranford, New Jersey. He has a Bachelor of Science in
Environmental Planning and Design and Landscape Architecture
from Rutgers University and an unspecified number of credits
towards a Master’s degree. His clients include the
municipalities of Berkeley Heights, Scotch Plains, Mount Laurel,
Hackensack, Roselle Park, Englewood Cliffs, Kenilworth are
clients among others. He is a member of American Planning
Association and Landscape Architecture Association. He has no
experience in affordable housing prior to 2015. The bulk of his
experience has been advising developers. He previously owned a
construction business. Mr. Mistretta has previously been
qualified as an expert in affordable housing. This court
accepted Mr. Mistretta as an expert in professional planning.

Mr. Mistretta testified he prepared the Borough’s Housing
Element, Fair Share Plan (HEFSP) and vacant land assessment
(VLA) .

He testified the Borough has realistic development
potential (RDP) of 77 and the Borough’s Plan creates a realistic
plan for development of 77 affordable units

He testified that in 1975 the Borough was not a developing
municipality when it submitted a petition for substantive

certification and Vacant Land Analysis.

18
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Mr. Mistretta testified there are three distinct areas of
the Borough running north-south: The Cliffs along the Hudson
River; west of which is the commercial zone of which the B-2
Zone is dominant feature and third, west of the commercial zone
is a series of single~family residential districts.

He testified the population of Englewood Cliffs was 5,403
in 2016. It peaked in 1970 at 5,938. Mr. Mistretta’s report
stated the Borough consists of 2.089 square miles and as of the
2010 census had a population of 5,281.

Mr. Mistretta acknowledged that in 1997 COAH denied Round 2
certification. The adjusted prior round RDP was determined to
be 4, however, unmet need was to be addressed with overlay zone
on Prentice Hall site (27 acres) now known as LG Headquarters
with a minimum density of 6 units per acre as a condition of
substantive certification. The Borough declined to adopt the
overlay.

Mr. Mistretta testified that calculating the Borough’s Fair
Share number, in accordance with the March 8, 2018 decision of

the Honorable Mary Jacobson, J.S.C. resulted in the following:

Rehabilitation obligation of 0
Prior Round (1987-1999) 219
Third Round (1999-2025) 365
Total Obligation 584

19
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The Borough, he opined is not required to build 584 units
because it exceeds the RDP of the Borough because the Borough
lacks sufficient vacant and developable land to fully address
the number generated by the fair share formula.

Mr. Mistretta testified the VLA is a snapshot in time, and
his snapshot time frame was when he performed his VLA. He
testified that he performed the analysis between February 2018
when he was retained and December 2018 when his report was
completed. He acknowledged that although in 1997, COAH applied
minimum lot size of .83 acres, he applied a smaller lot size of
.7 acres. Mr. Mistretta testified he commenced his VLA by
obtaining a list from tax assessor of vécant parcels. From that
list, he identified three sites likely to redevelop:

(1) the vacant portion of 800 Sylvan offered for

development (Block 910, Lot 1),

(2) the proposed redevelopment of the Borough complex

(Block 514, Lots 4 & 5; Block 513, Lots 4 & 7). P-1C is

the exhibit showing the 57 units proposed for this site;

(3) the pending ZBA application (Block 205, Lots 1 & 4;

Block 513, Lots 4 & 7). (Hereinafter Site A)

For these three properties, he assigned and RDP of 72
consisting of an RDP of 11 for the Borough Complex, 6 for ZBA
and 55 for 800 Sylvan. P-13 in evidence details his analysis

regarding this site.

20
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Mr. Mistretta concluded after removing individual parcels
and the Palisades Interstate Park and NJDOT properties there
remained 53 Class One (Privately owned) properties, and 20 Class
15-C (Borough owned) properties in the vacant land analysis.
Those properties included VLA sites:

(1) Sites 17-20 Block 303, Lots 34, 35, 36, 37; Block 306.
Lot 10, a total area of .91 acres to which Mr. Mistretta
assigned a density of 10 units per acre after reducing the area
to an “unconstrained” area of .68 acres yielding in his opinion
an RDf of 1.

(2) Sites 35-36, Block 601, Lots 14 and 15, a total area of
3.16 acres which Mr. Mistretta assigned a density of 9 units per
acres after reducing the area to an “unconstrained” area of 1.27
acres yielding in his opinion and RDP of 2. Mr. Mistretta
testified the properties were essentially landlocked and
bisected by a stream in two areas. He further testified there
was undisturbed forested land in a riparian corridor.

(3) Site 41, Block 603, Lot 20, a total lot area of 1.07
acres to which Mr. Mistretta assigned a density of 7 units per
acre, finding no “constraints” yielding an RDP of 1. Mr.
Mistretta testified a title search identified area of

encroachment which reduced area to .83 acres
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(4) Site 67, Block 1101, Lot 6 a total lot area of .73
acres to which Mr. Mistretta assigned a density of 7 units per
acre, finding no “constraints” yielding an RDP of 1.

Mr. Mistretta testified he eliminated properties from the
VLA if they had approvals. He then determined the appropriate
densities for the developable portion of the sites. The end
result was a total RDP of 77 units.

Not included in the Borough RDP were:

(1) Sites 55-56 Block 802, Lots 7.01 and 7.02

(2 Sites 64-65, Block 1009, Lots 15 and 16.

Mr. Mistretta opined that the Borough is eligible to seek
rental bonus credits of 25% of RDP. The proposed 20 credits
would, with the 57 units proposed in the municipal project,
would satisfy the Borough’s RDP.

Mr. Mistretta testimony regarding the unmet need included
the proposed E. Palisades and Hudson Terrace mixed-use
inclusionary overlay zones, and the B-3 Rehabilitation Area
Mixed Use Inclusionary Overlay Zone which he projected to
produce 95 units and credits toward the 507-unit unmet need.

The Borough also proposed Mandatory Set-Aside Ordinance 18-14.

On cross examination Mr. Mistretta, was questioned on his
choice of time for the VLA. 1In response to inquiry as to why the
he did not use the date the declaratory judgment action was filed,

or the third round period, he responded that there 1is no
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instruction in the rules as to when the snapshot should occur. He
conceded that he did not include in his VLA properties which had
no development approvals in 2015, but subsequently obtained
approvals. He further conceded if the Borough changed the zoning
on a site since the filing of the declaratory judgment action, he
would not have included that property in the VLA. He confirmed
that had 800 Sylvan not offered its property for affordable
housing, he would not have included it in the VLA.

Mr. Mistretta testified he “followed the rules as closely as
he deemed possible” but conceded that in his opinion good planning
trumped density, and “open space is important”. Mr. Mistretta

conceded he did not consider the COAH Borough of Wanaque decision

when completing his report. Mr. Mistretta further conceded he
should have determined whether Englewood Cliffs was a developing
community in 1970s. He appeared not to have considered whether
the Borough was in Planning Area 1 or Planning Area 5 in coming to
a conclusion on this issue, and further appeared not to know that
the classification was the defining criteria. Mr. Mistretta
refused to concede on cross examination that had he had the
photograph of the LG site as it appeared in 2015 (demolished except
for parking lots) that he would have included the property in the
VLA. He testified that a surface parking lot was a structure. He
could not cite any provision of the rules which required a property

to be vacant in the sense that the parking surface would have to
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have been removed before the property could be considered vacant.
He agreed that development approval does not appear in 5:93-4.2 as
a basis for the exclusion of properties despite the fact that he
cited such approvals as a reason to exclude multiple properties.
Mr. Mistretta conceded that Site K-5, Block 1202, Lot 2, 980 Sylvan
Avenue, a/k/a the Lighthouse site, was vacant in 2015 and was not
subdivided. He testified he excluded it based upon a planning
board resolution which approved an office building. He conceded
the site would have been appropriate for residential development.
He testified he would have included the site for RDP purposes if
it had been vacant in 2018. He acknowledged that the application
for development was filed in 2015 November, and that between March
2015 and November 2015 when the site plan was submitted there was
nothing which precluded the site from being included in RDP. He
further testified that he knew of nothing which would have barred
the municipality from zoning the property residential and would
have included it in RDP. He testified it was not included because
the building has been constructed.

Regarding the 800 Sylvan site, and the concept plan he
prepared in conjunction with calculating RDP for the site, he
conceded he was not aware of any other New Jersey planner who
prepares concept plans to calculate RDP. He further conceded that
he sought to preserve the trees on the site, thereby reducing

available acreage, while admitting there is nothing in the COAH
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regulations which permitted such exclusion, stating without citing
any rule or authority that he did so because it is a proper way to
consider the site. Mr. Mistretta conceded there were alternate
concept plans which would reduce reductions and increase the area
available for affordable housing on the site. He acknowledged
inconsistencies in his treatment of 800 Sylvan and the proposed
Borough site with regard to buffers, setbacks and shared parking.
Mr. Mistretta testified he did not reduce 800 Sylvan acreage for
steep slopes but conceded he did reduce or eliminate other Borough
sites on account of steep slopes. Mr. Mistretta acknowledged COAH
rules say nothing about constructability in determining RDP. He
opined, “If I assign an RDP to a site, and if you cannot construct
a building on the site, it creates a false RDP.” In Mr. Mistretta’s
view steep slopes should be subtracted from RDP in circumstances
where the slope cannot accommodate the construction. Mr. Mistretta
conceded if court were to find RDP were higher than could be
satisfied by RDP sites he identified, the higher RDP could be
satisfied by a site for family tax credit development and agreed
such a site could be found.

During cross examination by Mr. Del Vecchio, Mr. Mistretta
was shown certain title searches of certain Borough lots proposed
to be part of the Borough 100% affordable housing project producing
77 units. DS-60, the Deed for Block 11A, Lots 25, 26, 27 and 28

was identified as such a document and the lots the same as in the
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map proposed for municipal affordable housing units. Mr. Mistretta
acknowledged the deed contained a restriction barring any
construction of housing unit exceeding two-family houses and
agreed such a restriction would affect availability. DA-61 was
alsoc shown to Mr. Mistretta, who conceded the property was also
proposed as part of the Borough housing project and the deed
between Board of Education and Borough contains a restriction which
reverts the property to the Board of Education if it ceases to be
used for public purposes. ‘This was also conceded as a possible
issue regarding availability. DS-62, a deed from Guenther to Trio
Corporation, Lots 17 and 18 in Block 11A, was shown to Mr.
Mistretta who again conceded it concerned property contemplated to
be part of the Borough housing project. He acknowledged the deed
prohibited erection of a public garage. Finally, DS-63, a Deed
for Block 112, Lots 19 and 20 was shown to Mr. Mistretta who again
acknowledged it concerned property contemplated to be paft of the
Borough housing project and that the deed prohibited the erection
of gas station, public garage or structure of any kind, in addition
to prohibiting erection of any building within 15 feet of the front
line. Mr. Mistretta conceded this was also an issue regarding the
availability of the property for affordable housing.

Although the court accepted Mr. Mistretta as an expert in
planning, his testimony demonstrated a lack of working knowledge

of the relevant statutes, code and case law. His credentials and
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experience are far overshadowed by the credentials and experience
of the two other experts, whose testimony was heard by the court,
as well as those of the Special Master. Because of the
inconsistencies of his testimony as set forth above, his failure
to apply code definitions and standards in his analysis and his
interpretation and/or failure to cite relevant court decisions in
support of his conclusions, the court is compelled to reject those
findings and conclusions. Additionally, the court refers to the
DF3-31, prepared by Dr. Kinsey, comparing his conclusions with the
conclusions of Mr. Mistretta; the conclusions of 800 Sylvan’s
expert, Mr. Bernard, and those of Special Master Lonergan, all of
which are discussed in greater detail below, which when considered
in conjunction with Mr. Mistretta's unsupported “constraint”
reductions and elimination of sites clearly show Mr. Mistretta to
be the outlier. The court accords Mr. Mistretta’s testimony little
if any weight. Since his testimony is the only basis of support
for the Borough’s HEFSP, the court finds based on his testimony
and the testimony of the other witnesses, discussed below that the
Borough has not met its burden to show that its HEFSP properly
calculated RDP, and the properly calculated RDP is not satisfied
by the Borough’s HEFSP, therefore, the Borough is found to be
constitutionally non-compliant with the Mount Laurel doctrine.
Plaintiff called its second and final witness, Dr. Robert S.

Powell, Jr. Dr. Powell holds a Bachelor of Arts degree from the
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University of North Carolina, Chapel Hill and a Master’s Degree
and Ph.D. from Princeton University. Dr. Powell was qualified as
an expert 1in real estate finance, tax credits and economic
feasibility related to affordable housing. Of note, Dr. Powell
testified as an expert in the trial presided over by Judge Jacobson
resulting in her March 2015 decision. Dr. Powell testified he was
retained by the Borough to evaluate the financial feasibility and
regulatory likelihood that a tax credit funded 100% affordable
housing project could be funded and built. Dr. Powell opined as
to the proposed 100% affordable municipal project that:
1. The Borough’s proposed 57-unit 100% affordable housing
project is financially feasible
2. The Borough is an exceptionally strong and conpetitive
contender for 9% Low Income Housing Tax Credits
3. If Borough does not receive 9% téx credits it is extremely
likely that project will obtain 4% tax credit. 1In fact, as to
the third point of his opinion, Dr. Powell testified the Borough
is entitled to 4% tax credit funding as of right. The
difference between the two is the amount of shortfall the
Borough would be required to fund.

Dr. Powell testified he had no knowledge of cost of
demolition on the municipal site and those costs as well as the
costs of rebuilding the police station, the community center, or

the cost of infrastructure, including roads and sewers, were not
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reflected in his model. He further testified he relied on the
budgets provided by the municipality for costs of rebuilding.
Dr. Powell also testified that the Borough’s success in
obtaining tax credits on this project would not preclude an
award for another qualified project in the Borough. Dr. Powell
testified with 9% tax credits; the project would generate
$284,996 net operating income. The project would cost
$15,447,258 with the caveat above as to what costs are not
reflected in the model.

Tax credit syndication would cover $10,901,906 of the 315
million costs. With 9% tax credits the loan amount required
would be $3,636,863. If the Borough succeeded in obtaining only
4% tax credits the loan remains the same at $3,636,863, but the
tax credits amount to only $4,463,894. There is a gap of
$6,438,012 resulting in a funding shortfall of about 37 million,
again not including demolition or rebuilding costs of the police
department or community center.

The court finds Dr. Powell’s testimony to be credible to
the extent of the information provided to him by the Borough.

Following Dr. Powell’s testimony, the Borough rested.

Fair Share Housing Center called David North Kinsey; Ph.D.
Dr. Kinsey’s impressive list of credentials were reviewed as
contained in Exhibit DF-1. Dr. Kinsey also testified in the

trial before Judge Jacobson. Dr. Kinsey is a licensed

29



BER L 006119-15  01/17/2020 Pg 32 of 131 Trans ID: LCV2020120482

professional planner in New Jersey, a Member of American
Institute of Certified Planners, and a Fellow bf the College of
Fellows of American Institute of Certified Planners of which
there are currently fewer than 12 planners in New Jersey so
designated. It is the profession’s highest recognition. Dr.
Kinsey has an undergraduate degree in Government-Architecture
from Dartmouth University and a Master’s and Ph.D. from
Princeton in Public Affairs and Urban Planning and Public and
International Affairs. 1In addition to his consulting firm,
Kinsey and Hand in Princeton, he is a Visiting Lecturer of
public and International Affairs at the Woodrow Wilson School of
Public and International Affairs at Princeton University. The
court accepted Dr. Kinsey as an expert in planning, housing
planning, and affordable housing planning.

As Dr. Kinsey noted, this court, in accepting the
methodology set forth in Judge Jacobson’s decision, adjudicated
the Boroughs Gap Present need and Prospective Need (capped) at
365 units. This when combined with the Borough’s Prior Round
Obligation of 219 units resulted in a total new construction
obligation, 1987-2025 of 584 units. Dr. Kinsey noted that no
existing affordable housing has been built in the Borough since
1980, therefore the Borough has no credits against its fair

share housing obligations.
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Dr. Kinsey testified the Borough’s Housing Element and Fair
Share Plan (HEFSP) dated December 10, 2018, did not satisfy the
Borough’s constitutional Fair Share obligation.

Dr. Kinsey testified the compliance standards are found in
the Mount Laurel Doctrine, Mount Laurel IV and V, the Fair
Housing Act, applicable rules adopted by the New Jersey Council
on Affordable Housing (COAH), N.J.A.C. 5:93 (Second Round Rules)
as updated or not specifically invalidated provisions of
N.J.A.C. 5:97 (second iteration of Third Round Rules), the Fair
Housing Act, appellate decisions and COAH decisions.

Dr. Kinsey testified the Borough’s 1997 and 2019 HEFSP
plans demonstrate exclusionary housing patterns. In 1990, 96.3
percent of the houses were single-family homes, of which 1,792
were detached. In 2000, 1,918 or 97.4% of Englewood Cliffs’
housing was comprised of single-family detached houses. In 1990
there were 62 multi-family houses. By 2000, the number had
decreased to 40 multi-family units.

Dr. Kinsey testified the procedure for determination of the
Borough’s fair share obligation included inventorying the
vacant, underutilized, likely to redevelop and missed
opportunity sites; to exclude sites or portions of sites from
the inventory based upon COAH-prescribed criteria; to determine
the appropriate density for each site; and to calculate the RDP

or 20% of the net developable acreage multiplied by density.
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Dr. Kinsey testified the Borough’s inventory did not identify
underutilized sites, including just three parcels deemed likely
to redevelop, and failed to identify missed opportunity sites.
He cited 5:93-4.1(c), testifying the significance of provision
is a‘recognition of the dynamic quality of development and
redevelopnment over time. Dr. Kinsey testified that Mount
Laurel II, 92 N.J. 158 (1983) speaks to the key issue of what to
do as property becomes available.

Citing N.J.A.C. 5:93-4.2(c) Dr. Kinsey testified there are
six categories of excludable sites. He testified the first,
agricultural lands, do not apply here. The second,
environmentally sensitive lands, including wetlands and flood
hazard areas and steep slopes, apply only if municipality has
ordinance to ensure uniform treatment of all residential
properties, for reasons of fairness and notice. He noted
Englewood Cliffs does not have steep slope ordinance, resulting
in no bar to steep slope areas for purposes of RDP. The third,
historic and architecturally important sites, are not in issue
in the Borough. Fourth, active recreational lands, are also not
applicable in Englewood Cliffs as are the fifth exclusion,
conservation and parklands. The sixth and final exclusion,
individual sites that Council determines are not suitable,
suitability being defined as a site that is adjacent to

compatible land uses, has access to appropriate streets and is
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consistent with the environmental policies delineated in
N.J.A.C. 5:83-4.

Dr. Kinsey testified there are four sets of criteria for
sites — available, suitable, developable and approvable. Other
than suitability, the three others are not relevant for purposes
of calculating the RDP.

Dr. Kinsey testified the next step is a determination of
what density to apply to the net developable area. The criteria
for determining density is consists of two factors:
consideration of the character of the surrounding area and the
need to provide low- and moderate-income housing. The minimum
density is six units per acre.

Dr. Kinsey testified exclusions were taken by the Borough
which were not excludable under the rules. Specifically: (1)
Steep slopes (2) exclusion of site approved for development but
not yet developed (3) exclusion of small properties - the COAR
rule 4.2(c) limits exclusion of properties to those too small to
accommodate 5 units, or a site of less than 0.83 acres at the
minimum prescribed density. Dr. Kinsey testified in different
parts of the state, higher densities are appropriate.

Dr. Kinsey noted Mr. Mistretta excluded parcels less than
.72 acres. He testified that are two additional contiguous
parcels, Sites 55 and 56 should be included for RDP purposes.

Dr. Kinsey testified the Borough’s plan showed an older
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photograph of the property with a large house in the center, but
a more recent photograph shows the house had been demolished.
Dr. Kinsey further found exclusions taken by Mr. Mistretta
on the 800 Sylvan site improperly reduced the 18.7-acre gross
site. Dr. Kinsey testified he had never, in the history of Rule
4.2, seen anything that approximates this type of analysis which
resulted in a lower RDP. He further testified the Borough’s
approach Qas very unusual and not consistent with COAH rules and
not accepted standard practice. Dr. Kinsey testified COAH had
never required a conceptual site plan and observed Mr. Mistretta
used a concepfual site plan for this site but not for other
potential sites. He further testified that wetlands were
improperly excluded and noted 800 Sylvan has a letter of
interpretation which delineates and characterizes the wetlands
which are less than one acre, and which may be filled under COAH
rules. He testified also relevant to the wetlands was Mr.
Mistretta's exclusion of buffer and transition areas to the
wetlands which is not permitted. Mistretta also identified
“mature growth of forest and vegetation” as areas of exclusion
which is not permitted even though trees may ultimately be
preserved. Further unpaved land characterized by Mr. Mistretta
as “undisturbed land” is not properly excludable. Dr. Kinsey
testified that the net impact of Mr. Mistretta's unauthorized

exclusions was to reduce the site to a net of 9.14 acres. Dr.
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Kinsey also opined Mr. Mistretta asserted, incorrectly, that
existing and future uses of remaining building on 800 Sylvan is
incompatible with any residential use. Further, Dr. Kinsey
opined Mr. Mistretta ignored the efficient structured shared
parking approach proposed by 800 Sylvan, incorrectly claimed
site has “unique environmental characteristics” of which he
testified there are none, and incorrectly claimed that the
site’s freshwater wetlands and wetland transition areas were
identified by DEP as providing some of the most highly diverse
and critical habitats and species in New Jersey, a claim he
testified is unsubstantiated in any documentation.

In Dr. Kinsey's opinion, Mr. Mistretta failed to consider
adequately the character of the site and surrounding area which
is a classic suburban office park or campus with adjacent wooded
open space.

Dr. Kinsey opined Mr. Mistretta inappropriately,
prematurely, and incorrectly claimed the developer’s concept
plan does not satisfy open space and recreation needs, and
testified these considerations are premature and inappropriate
and should be reserved for the site plan application.

Dr. Kinsey testified Mr. Mistretta incorrectly claimed the
developer proposed building heights of “approximately 5 stories
and 6 to 7 stories,” which he found significantly out of

character with surrounding properties, when in fact there is a
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height restriction as a result of an agreement between Scenic
Hudson and developer. Dr. Kinsey opined that preserving the
view shed is important and that the view shed should be
considered in determining the appropriate density for the site.
Dr. Kinsey testified that Mr. Mistretta inappropriately
complained that residents of 800 Sylvan would need to walk or
drive one mile to nearest delicatessen and 3 miles to Shop Rite
in Englewood. Further, he testified Mr. Mistretta’s statements
that 800 Sylvan is hardly the best place to locate an isolated,
multi-~family residential project are inappropriate because when
a builder's remedy is granted the burden shifts to the Borough
to show the site is not appropriate, and it must be kept in mind
that the best site may not be available. Dr. Kinsey testified
the COAH rules provide consideration for the character of the
surrounding area and the need to provide low-and moderate-income
housing and nothing else.

Dr. Kinsey referenced a COAH decision concerning the
Borough of Wanaque for the proposition that even if a site is
developed it may be appropriate to assign an RDP to a site.

Dr. Kinsey opined that the Borough failed to include
underutilized sites including Site K-7, Block 908 Lot 7 known as
the North Cliff Elementary School, with a net area for RDP
purposes of 5.2 acres. He further testified the Borough plan

failed to include missed opportunity sites, including K-4, Block
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207 Lot 6, 111 Sylvan Avenue (a/k/a new LG site hereinafter Site
B) with a net area of 27.03 acres; K-5 (hereinafter Site 72)
Block 1202 Lot 2, 980 Sylvan Avenue {a/k/a Lighthouse) with a
net area of 3 acres, noting the site was vacant when the Borough
filed its declaratory Judgment action; and K-6 (hereinafter Site
C), Block 1202, lot 2.01 1000 Sylvan Avenue (a/k/a current LG
site) with 2.75 net acres which is expected to be vacated when
the new LG headquarters is‘completed. These missed opportunity
sites resulted, according to Dr. Kinsey’s testimony, in between
67 and 197 units depending upon the density assigned to the new
LG site.

With respect to the new LG site, Dr. Kinsey testified that
in March 2016, the Borough Planning Board adopted an amendment
to Master Plan Land Use Element for new B-5 zone for the new LG
site. This site was the subject of a direction by COAH in 1997
that the Borough adopt an inclusionary overlay zone, which the
Borough refused to do, resulting in the loss of immunity. Dr.
Kinsey noted that the Planning Board, in its resolution,
characterized the site as “vacant and underutilized”. The
Planning Board approved a site plan with bulk and height
variances.

Dr. Kinsey opined that LG site was available between the
Appellate Division decision of October 15, 2015 regarding

approvals to the site, reversing the Law Division and April
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2016, when the Planning Board granted new approvals. He
testified that Google map pictures show the site completely
demolished on May 6, 2015. The site was vacant between October
2015 and April 2016. As previously noted, the Borough filed its
Declaratory Judgment action on July 1, 2015. Slide 27, he
testified showed the new the LG headquarters under construction
as of June 7, 2017.

Dr. Kinsey testified as to other Google Earth pictures of
the site. Against the images in those photographs, Dr. Kinsey
testified that in 1997 COAH directed the Borough to enact an
overlay zone. In January 1998, the Borough refused to comply.
As of September 2005, the building was actively in use. Dr.
Kinsey noted the Borough’s refusal was documented in an appeal
to the Appellate Division. In April 2014, Slide 24 of Dr.
Kinsey’s power point shows the building more than fifty percent
demolished. In February 2013, the Board of Adjustment adopted a
resolution memorializing approval of site plan with height and
bulk variances for 143.8 feet high (8 stories) where 35 is
permitted. In March 10, 2015, our Supreme Court decided Mount
Laurel IV. The photograph dated May 6, 2015, shows the building
100% demolished. Dr. Kinsey testified at this point lot is
underutilized if not vacant. On October 5, 2015, the Appellate

Division in Jacoby v Englewood Cliffs Board of Adjustment, 442

N.J. Super. 450 (App. Div. 2015) reversed the trial court and
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invalidated the height variance. Dr. Kinsey testified in his
opinion, LG could not have obtained a building permit at this
time, which interval continued until the Board passed new
approvals. Dr. Kinsey testified that the Borough submitted its
Housing Element and Fair Share Plan on November 30, 2015, in
conjunction with Mt. Laurel IV and its declaratory judgment
action. On that date in November 2015, the LG property did not
have complete approvals for development and property was
essentially vacant. Dr. Kinsey concluded on that basis that the
property should have been included in the VLA. 1In March 2016,
the Planning Board adopted an amendment to Master ‘Plan Land Use
Element for new B~5 zone for new LG site and characterized the
site as “wacant and underutilized.”

Dr. Kinsey opined that the property demonstrated the
importance of an overlay zone permitting residential development
at first opportunity as without an overlay zone it was not
possible for developer to construct residential development.

Dr. Kinsey opined the Borough's Plan should be reviewed
considering the 2000 census, a housing element prepared and
submitted to COAH. He urged the court, that were the court were
to find Borough avoided using the Prentice Hall site for
affordable housing, for purposes of the RDP calculation this was
a substantiél land resource which should have been zoned to

provide that in the event the land became available it would be
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available for affordable housing. Dr. Kinsey opined that a
portion of the Prentice Hall remains developable. He testified
the rules permit development because it is part of a site which
is unused and defined in rules as vacant.

Dr. Kinsey also testified as to P-7 which he identified as
a COAH document from 1997 which consists of fact sheet prepared
by staff and recommended denial of certification. He testified
that the compliance report, which is part of the document lists
9 parcels totaling 19.2 acres. He testified that at the time of
the report at least two sites (site 4 and 1) were not developed
but had been since.

Dr. Kinsey addressed and disputed Mr. Mistretta’s testimony
regarding the Borough's status and when it would have been aware
it had a fair share obligation. Dr. Kinsey testified that
Englewood Cliffs would have been aware of its fair share housing
obligation in the fall of 1986 when COAH issued a document
detailing the obligations of all municipalities which although
it was labeled “draft” was supported. The 219 units assigned to
the Borough was promulgated in 1994. Dr. Kinsey was not aware
of any affordable housing credits available to the Borough to
set against its obligation.

Dr. Kinsey testified the Borough has only 48 parcels
classified as vacant totaling 17 acres. This means there is

insufficient land capacity which triggers RDP. He testified the
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standards are different for the RDP as opposed to unmet need.
Municipalities must satisfy the RDP. For the unmet need, the
town must address as realistically as possible, but RDP must be
satisfied.

Dr. Kinsey testified the significance of 5:93-4.1{(c) is
its recognitions of the dynamic quality of development and
redevelopment over time. The purpose of the RDP is to try to
determine the capacity of the municipality in a manner which is
consistent with sound planning. Dr. Kinsey testified the RDP is
an approximation, a rough estimate, and once a municipality has
determined what its capacity is, it can use a broad range of
options which include subsidizing market rate housing for use as
affordable housing. The RDP is not necessarily site specific
and does not require site plans because it is a rough estimate.
A municipality need not satisfy its RDP on all the sites which
generate the RDP. To satisfy the RDP a municipality may rely on
a rental bonus but testified that the Borough had none.

Dr. Kinsey testified that land with approvals and developed
land are appropriate for RDP calculation. He also noted that
the definition of vacant land is broader than that use in the
tax records utilized by Mr. Mistretta, and is defined as land
that is underutilized, likely to redevelop and missed

opportunity sites (Sites where activity has taken place since
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the beginning of the gap period and the zoning left in place
which had no inclusionary component).

Dr. Kinsey reviewed Mr. Mistretta's treatment of the 800
Sylvan Site which was not included in the Borough's RDP. The
site consists of a single lot of 18.43 acres. Dr. Kinsey found
the Borough’s approach was very unusual and not consistent with
COAH rules and not accepted standard practice. He testified
COAH never required a conceptional site plan and pointed out
that Mr. Mistretta used a conceptual site plan for the 800
Sylvan site but not for other potential sites. Dr. Kinsey opined
that Mr. Mistretta improperly excluded wetlands. He noted 800
Sylvan has a letter of interpretation, so wetlands are
delineated and characterized. The total wetland area is less
than one acre, and such wetlands may be filled under COAH rules.

Dr. Kinsey opined the Borough acted appropriately in
including 53 privately owned vacant lots totaling 24.97 acres
and the 20 Borough owned Class 15C developed and undeveloped
sites.

Dr. Kinsey criticized Mr. Mistretta’s report for not
identifying any underutilized sites, or failing to state that
there were none, simply failing to address the issue at all.

Dr. Kinsey referenced the 1997 COAH report to illustrate
COAH listed properties which had approvals and sites consisting

of less than .83 acres, the COAH threshold at the time were
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subsequently developed. He cited Rule 4.2(c) (2) which states,
“Any vacant contiguous parcels of land in private ownership of a
size which would accommodate less than five dwelling units as
per the COAH standard below”.

Dr. Kinsey identified Site K-7 Block 908 Lot 7 portion of
the North Cliff Elementary School, 700 Floyd Street as such a
site. Dr. Kinsey determined a net area of underutilized area a
net area of 5.2 acres.

Dr. Kinsey testified the Borough missed at least three
opportunities for the development of affordable housing since it
petitioned CORH for substantive certification in 1995 at which
time it had an obligation of 219 affordable units. Dr. Kinsey
identified three sites:

K-4 Block 207 Lot 6 111 Sylvan Avenue (new LG site)

K-5 Block 1201 Lot 2 980 Sylvan Avenue vacant in 2015
developed by Lighthouse EC, LLC

K-6 Block 1202 Lot 2.01 (existing LG site)

Dr. Kinsey testified that the RDP for these three sites was
between 67 and 197 units. The range reflects the COAH minimum
density of 6 in 1995 and the 30 units per acre proposed by Dr.
Kinsey. Dr. Kinsey opined that 30 units per acre is reasonable
when one looks at densities in the adjoining community of Fort
Lee, as well as Elmwood Park (34.8 units per acre, Teaneck

(50.3, 50.9 and 72.3 units per acre).
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Dr. Kinsey identified Slide 23 of his report as depicting
111 Sylvan Avenue (Block 207 Lot 6) in 2015 when the Borough's
declaratory judgment action was filed. The site, consisting of
27.03 acres was vacant or underutilized.

Dr. Kinsey testified the second missed opportunity site,
was K-5 (site 72) in his power point, Block 1202, Lot 2 known as
980 Sylvan Avenue. Dr. Kinsey testified the site was included
in the Borough’s 2005 housing plan and the Borough indicated the
site was developable. He testified Slide 28 shows a Google
Earth picture of the site in 2015 and it is wooded and
undeveloped. The site has now been developed with office
building but would have been available for affordable housing.

Dr. Kinsey noted the Borough indicated the site was not
included in its VLA because there was a subdivision. Dr. Kinsey
testified ultimately there was no subdivision.

Dr. Kinsey testified the third missed opportunity site is
the current LG site, 1000 Sylvan (Site C). Dr. Kinsey
recommends site for inclusionary overlay at 20 units per acre.
He opined the site is likely to become available because LG
moving to new site. He further opined that both sites 980 and
1000 would be good sites for affordable housing. He testified
980 has some wetlands which are excludable, and the exclusion

would result in a net 3 acres.
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Dr. Kinsey testified the total RDP for the three missed
opportunity is between 67 and 197, 67 representing 1997
densities and 197 representing current densities he recommends.

Dr. Kinsey testified in his opinion 30 units per acre is
appropriate and that density would also have been appropriate in
2010. Dr. Kinsey cited an article by Tim Evans of NJ Future,
Built-out But Still Growing, in which Evans analyzes official
data of the Department of Community Affairs and opines that
statistics show multi~family units are growing percentage of
building permits issued. Dr. Kinsey also referenced New Jersey
Construction Reporter reports building activity in the state and
found in 2017 16,000 multi-family permits were issued, as
compared to 9000 two- and one-~family permits. Dr. Kinsey also
referenced an excerpt of New Jersey State Development and
Redevelopment Commission which has determined the Housing Policy
objective for Planning Area 1, the Metropolitan Area in which
Englewood Cliffs is located, to be “. . . to provide a full
range of housing choices. . .” Dr. Kinsey concluded residential
densities are increasing in parts of the state as more multi-
family development takes place and those densities are
encouraged by the state in the development and redevelopment
plan. His testimony included recommendations of 30 units per
acre for all sites bordering Sylvan Avenue. He fﬁrther

recommended: (1) 8-10 units per acre for the properties commonly
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known as Sarah Hill Lane; (2) 12 units per acres for 2 Kim
Hunter Road, (3) 12 units per acre for 552 Summit Street; (4)
10 units per acre for 575-577 Floyd; (5)10 units per acre for
41-45 Taurie Drive; (6) 12 units per acre for 98 Roberts Road;
(7) 15.7 units per acre for 20-32 Sylvan Avenue and 4 Bayview
Ave; (8) 28 units per acre for the Lions Club (municipal 100%
affordable project); (8) 30 units per acre for 800 Sylvan; (9) A
range of between 6 and 30 for 111 Sylvan Avenue {(New LG)-
Assigned density between 6 and 30; (9) 30 units per acre to 1000
Sylvan (current LG); (10) 30 units per acre to 980 Sylvan
(Lighthouse site); (11) 30 units per acre to North Cliff
Elementary School; (12) 12 units per acre to 700 Floyd.

Dr. Kinsey concluded that the Borough’s calculation of its
RDP is inaccurate, insufficient and not supported by COAH rules.
He opined the Borough’s RDP ranges between 239 and 358 units and
its unmet need is very large, ranging from between 162 and 345
units. He testified the potential for addressing it through the
overlay zones proposed by the Borough was small. This was due
in part to the scattered nature of small lots and many
ownerships which would work against any assemblage in the short

term. Dr. Kinsey noted the Borough proposed to address its 19%

unmet need through three inclusionary mixed-use overlay zones at
average density of 17.5 units per acre in significantly

developed areas. He also questioned the omission of certain
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sites from the overlay zone, including Charlotte Place and
Sylvan Avenue and 330-340 Sylvan Avenue, the former site of a
Nissan Car dealer which is permanently closed. Dr. Kinsey
further opined that densities in overlay zones needed to be
increased to 20 units per acre. He further opined the Borough
should expand its inclusionary mixed-use overlay zones to
additional developed non-residential areas in the Sylvan Avenue
corridor.

Dr. Kinsey also questioned whether the proposed municipal
site is available, which he defined as free from encumbrances,
meaning the deeds to the property have no restrictions. He
opined if the deeds had encumbrances or restrictions the
property would not be “available” as required by COAH rules
which require sites for 100% affordable units to be suitable,
available, developable and approvable. Dr. Kinsey noted the
Borough’s 2018 Plan referred to, but did not commit and provide
required construction schedule, which is required to begin
within two years of court approval of the plan N.J.A.C. 5:93-
5.5(a)4. Dr. Kinsey also testified the Borough’s claim to 20
rental bonus credits in 2018 violates the intent of 2010
Appellate Division decision of Judge Skillman that invalidated
the Third Round, 2008 COAH rule which purportedly authorized
rental bonus credits against the Prior Round Obligation for

units not yet build. Citing In the Matter of the Adoption of
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N.J.A.C. 5:96 and 5:97 by the NJ Council on Affordable Housing,

416 N.J. Super 416 (App. Div. 2010). Dr. Kinsey testified that a
bonus credit in 2019 cannot logically incentivize the
construction after 2019 of rental affordable housing that should
have been built in the 1990s to address the Borough’s prior
round obligation.

Although the Borough may be entitled to 57 credits for its
municipally sponsored project, Dr. Kinsey opined that was the
case only because Borough has committed to fund any short fall.

Dr. Kinsey also opined the Borough’s plan should include a
second 100% affordable housing project by a developer in
response to a request for proposals yielding 45 affordable
units.

On cross-examination Dr. Kinsey was questioned regarding
the basis for his proposal that the minimum lot size be .5 acres
as opposed to the .83 acres last used by COAH and the .7 acres
utilized by Mr. Mistretta. He conceded there is no COAH
regulation requiring a minimum lot size of .5 acres. When
questioned regarding his position that without a steep slope
ordinance the Borough was not entitled to take exclusions based
on steep slopes, he testified that whether or not a builder
could build on a site was not relevant to his calculation of the
RDP. When confronted with an apparently contradictory opinion

given with regard to University Heights LLC v. Borough of
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Franklin Lakes, a February 2, 2000 report prepared by Dr.

Kinsey, in which he stated, “In addition I concur with the
Borough’s exclusion of certain sites that are predominantly
constrained by steep slopes, even though the Borough does not
have an adopted steep slopes protection ordinance applicable to
all development”, Dr. Kinsey pointed to page 7 and 8 of the
report where it indicated the Borough was preparing and
submitting maps showing areas of steep slopes in excess of 20%,
together with a list of vacant sites with such slopes, and more
detailed individual maps of selected sites that are
significantly constrained by such slopes, none of which had been
provided by the Borough of Englewood Cliffs.

Dr. Kinsey testified he assigned a greater density to
certain properties than Mr. Mistretta because of the Borough’s
failure to build any affordable housing and its clear pattern of
exclusion.

Dr. Kinsey admitted that there were no court decisions on
point which ruled less weight could be assigned to surrounding
areas in determining density based upon the need for affordable
housing. In response to the question of whether assigning a
density of 12 units per acfe on a property which was not
developable to 12 units per acre was punitive, Dr. Kinsey
responded negatively. It was his opinion that the units could

be built elsewhere and that there was a large menu of compliance
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mechanisms, including market to affordable. Dr. Kinsey
reiterated on cross examination that considerations of
recreation, tree preservation and other “planning”
considerations were not relevant to the determination of RDP,
but rather issues for site plan.

With regard to 800 Sylvan in particular, he noted there
were already in place height restrictions, and there were
recreation facilities within walking distance of the site. Dr.
Kinsey further testified that Mr. Mistretta limited the
developable area of 800 Sylvan to disturbed areas, which was not
a proper exclusion and indirectly excluded the treed portion of
the property. Dr. Kinsey disagreed that some future change in
the use of the Unilever site would make the residential
development unsuitable. Dr. Kinsey opined that footnote 15 of
Mount Laurel II, which speaks to the benefits of Mount Laurel
not being offset by damage to legitimate zoning and planning
objectives to be inapplicable in that it referred to a builder’s
remedy and the 1983 decision pre-dated COAH rules.

Dr. Kinsey conceded there is no COAH rule which supports
assigning RDP to sites as “missed opportunities.” However, Dr.
Kinsey was adamant that riparian corridors were not excludable
because the Second-round rules permitted such exclusions only if
adopted by the legislature with appropriate mapping, neither of

which had transpired.
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Dr. Kinsey also cited footnote 21 of Mount Laurel II as

support for his opinion that missed opportunity site be

identified. Footnote 21 reads, in part:

Developed municipalities shall be subject to the Mount
Laurel obligation - that includes the central cities
and the built-up suburbs. The most significant
gquestion in such cases will ordinarily be whether
there is any land available for development, and if
not, what kind of remedy is appropriate to assure that
as land becomes available a realistic opportunity
exists for the construction of lower income housing
assuming it is otherwise suitable for that purpose.

Dr. Kinsey noted Mt. Laurel II predates Rule 5:93.

Dr. Kinsey was of the opinion that municipalities which did not
file their HEFSP within the five-month deadline set by the
Supreme Court should not benefit from the delay. He also opined
that Englewood Cliffs should not benefit from failing to enact
the overlay zone for the Prentice Hall property. Dr. Kinsey
testified that in his capacity as special master he has not
attributed missed opportunity in Second-Round and observed in
the First-Round RDP did not exist.

With regard to the North Cliff school site, Dr. Kinsey
testified on cross examination that he did not investigate
whether the area is surplus or available for sale. He testified
currently Englewood Cliffs had less than 2000 households. He
did not know how many children. He admitted if the court

accepted his RDP of 358 there would be an increase of the number
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of households and if 269 affordable housing units were
developed, given the requirement for family rental housing, some
of those were likely to have school age children, and some of
those children would attend public school. Dr. Kinsey did not
know the present capacity of the North Cliffs School. The court
finds it has insufficient information upon which to make a
determination regarding North Cliff Elementary School.

Dr. Kinsey testified a certain decision known as the

Borough of Wanaque was a basis for including the former Prentice

Hall for RDP calculation. He testified the decision concerned
Wanaque’s application for a VLA. COAH determined that Wanaque’s
RDP was based in part on the Powder Hill Industrial site and
outside the designated center in the Highlands. COAH initially
denied certification, following which Wanaque re-petitioned
CORH. Before CORH certified Wanaque, Wanaque re-zoned the
Powder Hill site for residential 1080 units. The Wanaque’s
ordinance had an extremely low set aside, and when COAH learned
of the re-zoning it recalculated the Borough’s RDP and asked the
Borough to accept as a condition of its conditional denial that
Powder Mill be rezoned at density it had been approved and the
set aside be increased to 20% and also increased the
inclusionary density of other sites. 1In 2001 the actual
substantive certification was granted. It secured protection

for 10 years.
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Dr. Kinsey conceded that with respect to 111 Sylvan Avenue
and 980 Sylvan, in 2015 after Borough filed its DJ action FSHC
could have, but did not, move for scarce resources restraints.

Dr. Kinsey testified he did not object to the concept of
overlay zone proposed by Borough which proposes to increase
density with a mixed-use plan.

Cross examination by Mr. Del Vecchio on behalf of 800
Sylvan followed. Dr. Kinsey testified he was aware of projects
which were mixed-use and used to satisfy affordable housing
obligations and in particular cited one which included a
substantial amount of affordable housing. He testified there
was no reason why site amenities and access could not be shared,
noting the RSI allows a universal approach to parking when
residential uses are mixed with other uses.

With regard to 800 Sylvan specifically, Dr. Kinsey
testified he calculated the net acreage as 18.7 acres. He
testified he found no land to exclude therefore gross acreage
was the same as net acreage. Dr. Kinsey testified he then
multiplied 18.7 by his proposed density of 30 units per acre.

Dr. Kinsey testified he was not aware of any analysis by
COAH or anyone else that ascertains the steep slopes to be not
developable. US Quadrangle maps are the source designated by

the COAH rule.
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Dr. Kinsey testified that the full body of the former COAH
rules have to be understood and applied in relationship to each
other. He testified it was important to remember that Mount

Laurel III was decided in the context of a builder’s remedy

suit. The Supreme Court used the words guide or guidelines.
The rules he testified are a starting point. He noted Mount
TLaurel IT decided in 1983, preceded the adoption of the first
and second round rules in 1987 and 1993. The COAH rules do not
require a municipality to develop every site. He noted that a
mechanism of compliance, rental bonuses do not provide housing.
Mount Laurel IV he testified, ended a l6-year gap. In Dr.
Kinsey’s opinion the prior second round rules and otherwise not
invalidated third round rules should be used as a guide. Dr.
Kinsey also refuted testimony of Mr. Mistretta regarding
recreation which he said did not have to be located exclusively
on site but could be adjacent or nearby. Similarly, he
testified there are no COAH regulations which déal with the
protection of trees. He noted that the trees which constituted
the buffer along Floyd Street had risen vertically significantly
and was somewhat permeable. He noted that the repurposing of
the site for residential housing eliminated the need to buffer

residential use from a commercial one.
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When queried as to whether COAH ever approved a density of
30 units per acre, Dr. Kinsey responded that East/West Venture
in Fort Lee was closer to 90 units per acre.

The court finds Dr. Kinsey to be a credible expert witness
with impeccable credentials and experience. The court accords
great weight to his testimony.

800 Sylvan next called Patricia Ruskan. Ms. Ruskan holds a
degree in civil engineering from Rutgers University and is a
licensed civil engineer in New Jersey. The court accepted Ms.
‘Ruskan based on her education and experience as an expert in
civil engineering. Ms. Ruskan was one of the experts who
testified in LG’s site and variance application and in 800
Sylvan’s failed application before the Englewood Cliffs Planning
Board.

Ms. Ruskan testified the 800 Sylvan site has slopes in
excess of 15% across the entire site, both naturally occurring
and man-made. She testified the same was true of the LG site
and the Board in that application did not discuss any property
issues pertaining to steep slopes and there were no expert
reports regarding same. Ms. Ruskan further testified the
vproposed and approved new LG design contemplates steep slopes in
excess of 20% and no concerns were raised regarding. She
testified her review of the ordinances of Englewood Cliffs

revealed no ordinance which regulated steep slopes.
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Ms. Ruskan identified DS-13 as having been prepared by
herself. The document reviewed two Harbor Consultant concept
plans - one for 800 Sylvan and the other for the proposed
municipal site. She testified she also reviewed DS-41 and DS-
43. She identified DS-41 as the Harbor Consultants municipal
complex site plan and DS-43 as the conceptual plan of 800 Sylvan
showing proposed residential development on the north side.

Ms. Ruskan testified that with regard to 800 Sylvan most of
the development seemed to be on paved or developed areas and
none in wetlands or wetland transition areas. She was not aware
of any prohibition against development in steep slope or wetland
areas. The plan showed 274 units.

Ms. Ruskan testified there were a number of concerns with
the proposed municipal site, including parking circulation, type
of parking, lack of refuse disposal, inadequate drop-off areas,
use of parking in a public street and a paper street. Ms.
Ruskan further noted minimal setbacks, noting the setback from
Hudson Terrace was 8 feet. She testified the separation between
residential and non-residential was less than 25 feet from
Borough Hall to the proposed residential development. The
distance between residential and the police station was between
60-65 feet. She testified there was no subdivision between
commercial and noncommercial use and no delineation of parking

areas for residential versus non-residential uses. In contrast,
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she noted the proposed distance between structures in the 800
Sylvan concept plan was in excess of 200 feet and the setback
from Floyd Street was also 200 feét. She noted the parking was
not treated in a like manner with the 800 Sylvan treatment
resulting in more area needed. Ms. Ruskan also testified the
concept plan prepared by Mr. Mistretta for 800 Sylvan did not
make sense because there was no planning reason to split access
between residential and commercial and the current plan was
working and functional.

With regard to the proposed municipal site, Ms. Ruskan
observed there would be no emergency vehicle access 1f cars were
parked, the proposed “head-in” parking on Hudson Terrace was not
good planning. She observed the concept plan provided no refuse
collection areas and many of the proposed residential structures
did not front on parking areas or streets.

The court finds Ms. Ruskan to be a credible expert witness
and accords her testimony great weight.

800 Sylvan next called Stuart Johnson. Mr. Johnson has a
B.S. in Architecture and is a registered architect in New York
and New Jersey. He testified he specializes in multi-family
design. He currently is a principal at Minno & Wasko
Architects. He testified he has fifteen years of professional
design and land planning assessing potential yields for

residential or mixed-use developments. The court accepted Mr.
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Johnson as an expert in Architecture and Land Planning. Mr.
Johnson identified DS-49 as a Google Earth aerial. He testified
it accurately depicts the 800 Sylvan property which consists of
approximately 28 acres, of which the Unilever building Qccupies
about 8 acres. The property has frontage on Sylvan, Hollywood
and Floyd Avenues. The site is relatively developed, with
office buildings and parking structures. Primary use across
Floyd is a school with outdoor recreation and few adjacent
single-family homes. There is some topography. The site slopes
from west to east and north to south.

Mr. Johnson identified DS-34 and DS-35 and documents and
drawing prepared to show the maximum development potential for
the site which he found to be 835 units.

Describing what he called an illustrativé concept plan he
testified it showed two buildings, Building A tc the west, and
Building B to the east. Building A consisted of 546 units with
an internal parking garage and courtyards. Building B proposed
289 units, consisting of four stories over cone level of parking.
He testified the building would appear as a 5-story building
from Sylvan Avenue. He also described a three-level parking
deck behind the Unilever building which would be perceived as
two-stories from Floyd Street because of grading.

The parking deck measures 33 feet from grade to the top of

the deck on the east and 23 feet on the west. It is proposed to
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be located between 60-70 feet from its closest corner to Floyd
Street. It was proposed to be wrapped in an articulated
residential facgade. There was additional surface parking
proposed around the building. The plan proposed shared access
aisles with the commercial use, which Mr. Johnson testified was
not unusual. Access aisles are shared in terms of site access
and drive.

Proposed Building B is 50 feet from the lobby floorvto the
highest level of the roof deck and the rear of the building.
Mr. Johnson testified the parking was RSIS compliant. He
testified that this plan avoided the isolated wetlands on site
and no permitting was needed.

DS-35F AC4 was identified as an illustrative concept plan.
The plan proposes 600 units, of which 396 would be located in
Building A, and 204 in Building B. Parking was a combination of
structure and surface parking. Proposed building A steps with
the topography from west to east. Part of the proposed building
is four stories at grade, the other part is four stories over
one level of basement parking in the west.
This plan also contemplated a three-level parking structure
behind the Unilever building. No wetland permitting was
required as Mr. Johnson testified it avoided two areas one in
corner of Building B and the other in the wooded wet buffer. He

testified the nearest office and parking adjacent was MSNBC
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Building A was proposed to be located between 120 and 180
feet to Sylvan and Floyd Streets. Building B is proposed to be
located more than 120 feet from Floyd Street and more than 185
feet from Sylvan Avenue.

The plan proposed to spread 20% inclusionary apartments
between Building A and B. 1Inclusionary and non-inclusionary
units would all look alike.

The 20% set aside resulted in 167 affordable units of 835;
or 120 of 600.

Mr. Johnson next identified DS35C AO02.1. He testified this
represents a 600 multi-family concept plan. The biggest
difference between this plan and the previous two was that
Building B has a leg of the building extend toward Sylvan over a
wetland and would require wetland permits. Building A is the
same 1s the same as in the previous plan. In this proposed
development Building A would generate 37 affordable units and
Building B 230 units. Mr. Johnson testified both 35C. F and G
all propose to keep the 466 parking spaces for Unilever
exclusive to Unilever.

Mr. Johnson testified DS35B is 600-unit concept plan. This
plan is different in that instead of erecting a parking deck, a
parking deck is proposed to be constructed inside Building A, of
which the first two floors would be dedicated to Unilever for a

total of 430 spaces for Unilever, including surface parking. He
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noted the parking structure, but not the parking is shared. He
testified the plan remains RSIS compliant and contemplates 1200
spaces for residential uses.

Mr. Johnson identified DS-35D AO3 as a street view
accurately depicting and shown to scale of what would be visible
looking north on Sylvan with red dotted line showing
intersection of Hollywood; red dash indicating four levels of
residence over one level of parking and shows it to be perceived
beneath existing trees. He testified the Unilever Building
would be taller.

Mr. Johnson testified identifying (1)DS-35E AC3.1 as an
illustrative aerial perspective view looking west showing the
proposed buildings and comparative to the CNBC building which is
50 feet tall at the roof line. He testified existing trees
would block much of building; (2) DS-35H AO6 identified as a
Site Cross Section show building cross section for north to
south énd height of 50 feet. He testified Section 2 showed
Building A as perceived to be a 5-level building from east and 4
stories at grade from the west. He proposed additional
vegetation buffer which he testified would screen more of the
building; (3) DS-35I AO07 was identified as an Illustrative image
board showing exterior fenestration and articulated roof line..

He testified the level of finish would be of a luxury

quality, masonry brick veneer and all four sides of building
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would be finished. (4) DS-50 Aerial Mr. Johnson testified
showed the massing and scale of the building and opined they are
comparable to adjacent buildings. (5)DS-35J AO8 Mr. Johnson
testified showed the approximate scale and level of finish of
proposed club room area, private event room with kitchen and
state of the arts fitness center. {(6) DS-35K AO9 Mr. Johnson
testified depicted the proposed lobby lounge, work cube areas,
and seating area with WIFI; (7) DS-35L AO10 he testified showed
active and passive outdoor recreation areas. Mr. Johnson
testified each building would have pool, outdoor grilling,
seating, all of which were in addition to level lawn areas. He
testified there would be pedestrian access to Floyd Street and a
baseball field which was a 5 to 10-minute walk.

Mr. Johnson testified that the proposed parking complies
with international standards and the plans provided sufficient
light and air.

On cross-examination Mr. Johnson was firm in asserting that
in his architectural opinion 835 units could be constructed on
site with RSIS compliant parking. He testified on re-direct
that while the actual fit and finishes have not been selected
the actual spaces have been incorporated into the plan,
including the fitness center, lobby, outdoor passive and active

recreation, the pools and community rooms.
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The court finds Mr. Johnson to be a credible expert witness
and affords his testimony great weight. Based upon his
testimony and the testimony of Mr. Bernard, the court finds that
the proposed 800 Sylvan site could accommodate a maximum of 835
rental units with the described amenities, including 167 units
of low-and moderate-income units.

Art Bernard was next called by 800 Sylvan. Mr. Bernard
holds a BA in Education from Lafayette College and a Master’s in
City and Regional Planning from Rutgers University. He is a
licensed professional planner in New Jersey and has been so
engaged since 1974. He testified he developed an expertise in
Mt. Laurel because much of his career has coincided with Mr.
Laurel, starting in 1983 before Judge Serpentelli. Mr. Bernard
testified he was instrumental in the creation of the Coalition
for Affordable Housing. He was hired by COAH in 1986 and
remained with COAH until 1994 when he left as its Executive
Director. He testified he wrote the first round (1997-June 30,
1993) and second round regulations adopted June 6, 1994. He also
wrote the COAH Handbook. He testified the purpose of the
handbook was to answer questions about how to put together the
housing element. Mr. Bernard’s other COAH responsibilities
included supervision of review of all the housing elements, and
dispute resolution of Fair Housing Act. He testified COAH acted

as a quasi-judicial body and people could make motions and then

3
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there were comments and then the Board would make decisions
which were summarized in a digest book. Mr. Bernard was also
liaison to the State Planning Commission and testified in State
legislature. He left COAH in September 1994 as Second Round
Rules were adopted in June 1994. Since leaving COAH, Mr.
Bernard testified he has become a consultant assisting
municipalities. He testified he has represented about 27
municipalities and scores of private sector clients. For each of
the 27 municipalities, he has done affordable housing work
including preparation of housing element plans.

He has drafted land use ordinances and has also critiqued
housing elements. Currently, about 70% of his work is private.
In addition to affordable housing, he has also done planning
work which does not involve affordable housing. He has
represented several builder’s remedy plaintiffs in court. He
has represented many builders as objectors in COAH process and
in DJ actions. He has represented builders in mediation before
COAH and the Court and in obtaining variances. Mr. Bernard
testified he has been accepted as an expert in 11 vicinages.
Has been appointed as a Special Master in Cinnaminson, Edgewater
Park, Franklin Lakes, 0ld Bridge, Little Falls, among others.
He was an expert in both the recent Mercer County and Middlesex
case Mount Laurel matters. Post Mt. Laurel IV he testified, he

has been involved in advising courts as to the compliance
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standards - and has advised them to use second round rules,
N.J.A.C. 5:93. He testified the Supreme Court left door open to
use some 5:94 rules, but the rule most used is the development
fee rule. He teachees seminars and testified he often appears
on behalf of ICLE and New Jersey Planning Assoclation and New
Jersey Builders Association.

The court accepted Mr. Bernard as an expert in field of
Professional Planning with particular expertise on Affordable
Housing Compliance and Mount Laurel issues.

Mr. Bernard testified he reviewed the Borough’s Housing
Element, Judge JacobSOﬁ’s opinion, COAH Rules, COAH handbook,
some data of towns with VLA, also the American Community survey
to get a feel for the Borough because some of information was
not in the Borough’s Housing Element.

He testified that DS-19 is his response to the Borough’s
December 18, 2018 Housing Element and Fair Share Plan. He
testified Englewood Cliffs is in Region 1 which includes Bergen,
Passaic and Sussex counties. He testified that one unit
detached houses are 53.5% of the housing stock in New Jersey,
39% in Region 1 and 96% in Englewood Cliffs. He testified
single family detached homes are the least likely to be rented

(7.8

oo

statewide while 25% of townhomes are rented, and the

majority of multi-family homes are rented.

65



BER L 006119-15  01/17/2020 Pg 68 of 131 Trans ID: LCV2020120482

He testified the median income for the Borough was $131,936
as opposed to the State median of $73,702 and Bergen County
median of $88,487. Englewood Cliffs has 74.9% households
earning $75,000 or more which is substantially higher than
Bergen County (56.8%) and the state (49.3%) .

Mr. Bernard testified that data from the United States
Census American Community survey shows in terms of income, only
14.9% of White, non-Hispanics earn less than $20,000 compared to
8.1% of Asians, 28.8% of African Americans and 25.4% of
Hispanics. The wealthiest include white-non-Hispanics of which
52.5% earn $75,000 or more, compared to 66.7% of Asians, 31.2%
African Americans and 32.4% Hispanic. He testified the same
data shows whites and Asians are much less likely to rent than
African Americans and Hispanics and there are none renting in
Englewood Cliffs. By contrast, in Housing Region 1 70.74% of
African American population and 70.48% of Hispanics rent
Statewide 61.06% African Americans rent and 64.51 of Hispanics
rent.

Statewide 13.5 % of population is African American but in
Englewood Cliffs only 1.4%. Similarly, Hispanics are 19.8% of
the population in New Jersey, but only 4.9% in of the population
of Englewood Cliffs. Mr. Bernard testified that he believed the

data provides a starting point to think about how land use
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decisions have had a disparate impact on African Americans and
Latinos.

Mr. Bernard testified that the housing stock tells you
Englewood Cliffs is exclusionary and cited testimony that in the
35 years since Mt. Laurel II was decided no Mt. Laurel housing
has been built in Englewood Cliffs.

Mr. Bernard noted that the Mercer County Fair Share trial
presided over by Judge Jacobson created a methodology and using
that methodology in Englewood Cliffs there would be a present
need of 0; a 1987-1999 need of 219; and a Third-Round obligation
of 365 for total obligation of 584 units.

Mr. Bernard testified he was present during Mr. Mistretta’s
testimony when he said it was a developed community and did not
have an affordable housing obligation. Mr. Bernard testified
Mt. Laurel I was limited to developing communities. He
testified Mt. Laurel II in 1983 changed fair share allocations
by focusing on concept of a state plan and allocated obligations
to all municipalities in growth areas, removing the develcping
community criteria. He testified Englewood Cliffs received an
allocation at that time. He noted Englewood Cliffs did not
receive substantive certification in First-Round. He testified
Englewood Cliffs did petition for certification in the Second-
Round was declined to pass an ordinance placing an overlay zone

on the LG site, formerly Prentice Hall, and certification was
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denied. Mr. Bernard testified Englewood Cliffs current Housing
Element and Fair Share plan does not meet its constitutional
obligation. He noted the Borough was seeking a VLA. He
testified COAH provides standards for VLAs. Since the Second-
Round rules were adopted those are the rules courts have used
including after Mt. Laurel IV. Mr. Bernard testified referring
to 5:93-4.1 that the first step in addressing a request for VLA
is to determine the capacity for vacant sites. Citing 4.2(d) he
testified, “the Council shall review the existing land use map
and Inventory to determine which sites are most likely to
develop for low- and moderate-income housing”. He testified all
vacant sites are presumed to fall into this category. 1In
addition, the rule provided the Council may determine that other
sites that are devoted to a specific use which includes
relatively low-density development.

Once a list of vacant sites and sites with low density use
are identified, he testified the regulations provide for
elimination of sites or portions thereof for wetlands, flood
zones, slopes in excess of 15% (if and only if there is an
ordinance in place regulating development on those slopes), land
locked properties, open space, farming, etc. Following the
eliminations, he testified the list is a more realistic

inventory of possibilities. He absolutely denied that there is
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any rule or decision which allows municipalities to deduct areas
on account of trees, or areas not previously developed.

He testified Section 4.2{e) (2) (ii) refers to steep slopes.
In the case of slopes in excess of 15% municipality may regulate
inclusiocnary development provided the ordinance also regulates
non-inclusionary developments in a consistent manner. Mr.
Bernard testified he wrote this Rule. He testified that part of
the reason for the rule was COAH wanted to see the best sites
first. The rule alsoc gave COARH the right to exclude sites in
whole or in part when excessive slopes threaten the viability of
an inclusionary development.

Mr. Bernard testified the elimination of steep slopes by
the Borough was clearly improper. Such an interpretation would
allow a municipality to disturb steep slopes for any other use
than affordable housing. He opined the logic has no place in an
exclusionary zoning case. He further noted that there is no
statewide standard to prevent development on steep slopes in the
absence of an ordinance.

Mr. Bernard testified the next step was to apply a density
to the sites which remain in the inventory, citing Rule 5:93-

- 4.2 (f). He testified the rule has two criteria to determine
density: the character of the development surrounding each site
and the need to provide housing for low- and moderate-income

households.
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Mr. Bernard testified that the need for low- and moderate-
income housing is very high, and New Jersey is land poor. Judge
Jacobson found New Jersey is in need of affordable housing. He
testified the need has been exacerbated by the removal by the
Highland Council of land from Region 1 for development. Region 1
need has been determined to be 38,000 units. He noted again that
Englewood Cliffs has contributed nothing. He testified these
considerations have bearing on the assignment of density. He
testified the 800 Sylvan property has infrastructure; it is not
in the Highlands. The areas which can accommodate high density
housing are limited and where density can be accommodated, he
opined it should be built to meet the constitutional mandate.

Mr. Bernard agreed that character of the surrounding area
counts and that in single family areas density is likely to be
lower than in a mixed-use areas.

Mr. Bernard testified that once the developable portion of
the property is ascertained, it is multiplied by a density and
it is assumed that 20% of the units will be affordable which is
the yield or RDP for the site.

Mr. Bernard testified RDP is an important number as it
becomes a planning number for municipality which then must
create a plan to accommodate the RDP. He testified that all
sites which contribute to RDP need not be used. He testified

that the Borough’s allocation is 584 units and RDP is less than
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that, there is unmet portion of need and there needs to be a
plan for that.

Mr. Bernard testified that Rule 5:93-4.2(h) addresses this
issue and requires an examination of the municipal land use map
for areas which may develop or redevelop. Examples include but
are not limited to a private club owned by its members, publicly
owned land.

Mr. Bernard testified that the part of the Rule which
states that COAH “may require” means what is discretionary 1is
the approach that may be taken. Mr. Bernard specifically
testified that there was no discretion about whether the unmet
need would be addressed. He testified that when the rule was
written COAH did not know that most of the suburban office space
would become obsolete. He testified 800 Sylvan is such a site
because the owners of 800 Sylvan have offered it for affordable
housing. He testified 800 Sylvan is a really large site in a
community which has built no affordable housing. He noted all
parties agree it is suitable, and the needs of low- and
moderate-income housing are more important than what the
community wants to do.

Mr. Bernard opined that municipalities which have large
obligations, and which refuse to impose overlays should not be
permitted the same flexibility for vacant or low-density sites.

They should not be allowed to simply disregard the overlay.
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Mr. Bernard stated the Rule states some sites which are
vacant or low density are more likely to be developed than
others. He testified COARH has a track record on these sites and
if they are zoned for affordable housing,‘they will yield
affordable zoning. Additionally, with the rental bonus the
community could receive a credit. He distinguished these sites
from developed sites which he testified COAH doesn’t have a
track record and you don’t know which ones will redevelop.
However, a developed site, where builder comes forward and says
they will build, is likely to get built. Mr. Bernard testified
ihat there was no basis in the rules or case law for the
distinction drawn by Mr. Mistretta between properties where the
owner expresses an interest in building affordable housing and
those where the owner does not. Mr. Bernard testified that
between 1983 and 2000, COAH was trying to implement the rule as
written. He testified that was the caée in Englewood Cliffs,
Wood Ridge and Fair Lawn. He testified after 2000, COAH did
very little. According to Mr. Bernard, his research showed that
of the 33 municipalities COAH granted substantive certification
many had no plan to address unmet need, and others enacted only
a development fee ordinance. He opined that during that period
around 2006 COAH did not implement the rule. COAH was forced to
deal with the issue of developers coming forward with sites

partially developed, giving as examples two K. Hovanian sites
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and the Bancroft School in Haddonfield. He testified since that
time COAH began to say when a developer comes forward with a
developed site and they say they want to build affordable
housing you include the site in the RDP. However, he testified,
COBH makes a distinction between vacant and low-density sites
and developed sites — it has nothing to do with who wants to
build what, or whether an owner offers a site for affordable
housing.

Mr. Bernard testified that his thinking on these sites has
changed over time. Between 1994 and 2006, he was including
developed sites in overlay zones. After 2006, he began treating
developed sites as Ms. Lonergan, the Special Master treated them
in her report, that is including them in the RDP.

He testified because 800 Sylvan was a developed site and
not a low-density site as were the Hovnanian and Bancroft sites,
accordingly it was his opinion that 800 Sylvan should be
included in the unmet need and rezoned for affordable housing.
He testified the standard under COAH for unmet need overlay
zones is a site that is developed and could redevelop, done on
site by site basis. He testified that the goal is to meet the
entire unmet need.

Mr. Bernard testified he has different view from Mr.
Mistretta and Dr. Kinsey. He testified that the vacant sites in

the municipality have an RDP of 13.2. The RDP of the municipal
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site is 11.4 affordable units. The RDP for the LG site is 136.5
affordable units. The total corrected RDP is 161.1 affordable
units.

Citing N.J.A.C. 5:93-4.2(h) he testified that the increment
between the Borough’s RDP and its-fair share of 584 units,
referred to as unmet need, must be addressed with a plan that
promotes redevelopment. He testified the rule placed on
COAH, (now the court) not the municipality the ultimate
responsibility to determine how these sites would be rezoned to
address the unmet need. In his opinion sites such as 800 Sylvan
and 20-32 Sylvan Avenue/Bayview Avenue are clearly covered.

Mr. Bernard testified that Englewood Cliffs exclusionary
practices included squandering opportunities for low- and
moderate-income housing. He cited the Prentice Hall, now LG
site where the Borough refused to impose and overlay zone and as
a result the Prentice Hall site was redeveloped with no
affordable housing component. He testified in other towns, the
court or COAH had revisited the RDP undef such circumstances and
increased it to account for the loss of units. He recommended
that the court attribute RDP to the LG site.

Mr. Bernard the testified regarding the smaller sites, all
of Which he noted are in single-family areas. He testified that
the character of the surrounding area caused concern regarding

the issue of height. He testified the rules call for a minimum
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density of 6 units per acre. He testified he determined density
of 10 units per acre was appropriate for small scattered sites
which are all very similar. He noted that between experts
testifying in this matter, the main disagreement is exclusion of
sites. He noted Ms. Lonergan and Mr. Mistretta used 10 units per
acre. He further observed Ms. Lonergan identified two sites
which he had not. By Mr. Bernard’s calculation the RDP for
these sites was 11.4 units. Ms. Lonergan calculated 16.2 RDP
for these sites. Mr. Bernard testified he would agree with Ms.
Lonergan’s number of 16.2. He testified assuming the municipal
site could accommodate 57 units, the RDP should be 11.4, or 20%
of 57.

Mr. Bernard testified that the Cioffi site (Site A) has a
use variance application pending. The RDP proposed by Mr.
Mistretta was density of 15 and based on that an RDP of 6. Mr.
Bernard did not know what density the applicant was requesting
for the site, but testified whatever density was awarded should
be considered in determining density for this site.

With regard to the former Prentice Hall site, now known as
the new LG site, he testified the site consists of 27.3 acres,
and basically has no constraints. He noted that Borough has
approved a massive structure of 4 stories over 2 stories of

parking.
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Mr. Bernard testified 800 Sylvan has demonstrated 30 units
per acre would be appfopriate and opined it was appropriate to
apply the same density to Prentice Hall, but because it is
irregular in shape a density of 25 is appropriate with an RDP of
136.

With regard to the new LG site Mr. Bernard emphasized that
whether the site is vacant or not is irrelevant. He testified
in first and second rounds the credits were given more liberally
because COAH had not adopted rules. He noted the Second Round
also gave municipalities a substantial credit for building a
substantial amount of their first-round obligation. He
testified the site should generate an RDP. He was dismissive of
the Borough’s argument that to impose an RDP for the site was
not equitable because housing cannot be realistically developed
there. Essentially, Mr. Bernard argued the situation was
created by the Borough and it should not be permitted to benefit
from its self-created problem. He opined that if the Borough
could not find a suitable way to build there are areas along
Sylvan Avenue which could be appropriate overlay zones. He
noted that even with approvals, portions of the LG site will
remain vacant. He cited Dr. Kinsey who opined that portions of
the property should contribute to the RDP. He disputed the
Borough’s argument that if the site was included in the RDP it

should be at a density of 6 units per acre because he testified
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COAH did not have the benefit of knowing the town would permit
four stories over two stories of parking on the site.

He acknowledged that with regard to 800 Sylvan, Mr.
Mistretta, Ms. Lonergan and Dr. Kinsey included the site in RDP,
but continued to maintain that because it was neither vacant nor
undeveloped it should be included in the unmet need.

He noted that the State Plan for Area 1 promotes growth,
higher densities, redevelopment and redevelopment of non-
residential settings into housing. He noted 800 Sylvan has
sewers and water. He observed the site is between the CNBC
building which is four stories and about 66 feet high at its
peak on the north side and the Unilever building which is three
stories. He noted the main land use to the west is a school and
a wooded area owned by the school. He opined it is good
planning to have high density housing near school.

Further, he noted there is recreation at the school and a major
recreation area nearby with tennis courts, ball fields and
batting cages. Across 9W (Sylvan Avenue) there are hiking
trails, a boat launch and a bird sanctuary.

He testified the site also has significant access on Floyd
Street; 9W is a state highway which also connects to Palisades
Interstate Parkway and the New Jersey Turnpike. He opined it

was a “great” site for multi-family housing.
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He testified that assuming arguendo that 800 Sylvan was an
RDP site, it was significant because the character of the area
shows the site is appropriate for large housing buildings and
mass of a large residential area would be in character. The
height is consistent with the CNBC building. Recreation,
schools, and highway access are all consistent with high density
development and consistent with concept plans developed by Mr.
Johnson. Under COAH site has to be suitable. All experts agree
site is suitable. The need in the Borough and region is also
significant factor. He testified 800 Sylvan is by far largest
site in Englewood Cliffs for affordable housing.

Mr. Bernard opined most of the 20 acres was developable
with the possible exclusion of approximately one-quarter acre of
wetlands. He testified there was no reason the site could not
be a planned unit development. He testified that the plans
submitted by the developer create an RDP of between 120 and 167
units. He noted the Minno & Wasko proposals call for buildings
similar in height to the CNBC building and testified there was
adequate space between the buildings and the Unilever building.
He testified while referencing DS-35B, DS-35C, DS-35F, and DS-
35G@ that all iterations of the plan, including those for
separate parking and shared parking were realistic options for

the site.
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He testified that densities of both 30 units per acre and
43 units per acre would be reasonable based on need and the
state plan. He found the proposed structures would be
consistent with the surrounding area and testified an
appropriate height would be the height of the CNBC building. He
opined that either the 835-unit plan or the 600-unit plan could
fit within the site parameters.

In reviewing DS-43, the concept plan of Mr. Mistretta, he
testified he disagreed with Mr. Mistretta’s concept plan
proposing a very large separation between Unilever, the proposed
housing and the parking area and Mr. Mistretta’s elimination of
over 200 feet of the site north of Unilever site reducing the
site from 20 acres to 15.27 acres.

He testified there is no justification, from a planning
point of view, supporting the property line Mr. Mistretta drew
or the location of the parking. He testified the 200-foot
separation is excessive, not based in any COAH rule or process,
not necessary for light and air, nor to protect the health and
safety of residents. Mr. Bernard testified he has been involved
with a number of successful mixed-use developments citing
Branchburg, Montvale and South Brunswick. South Brunswick he
testified consists of commercial uses and apartments. The
project fronts on Route 22 adjacent to some existing apartments

which are being expanded. Separation between uses is 50 feet
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minimum. He noted Mr. Johnson’s (Minno & Wasko) plan was in
excess of that.

In reviewing DS-29, he identified the old Mercedes Benz
campus in Montvale which was redeveloped for residential and
non-residential uses. In that project, commercial was located
on the first level with housing on top. He testified the
adjacent four-story retail and office was separated by a
distance of about 60 feet. He noted the ordinance passed in
conjunction with the settlement permitted the buildings to be
within 50 feet.

Mr. Bernard disputed Mr. Mistretta’s assertion that he did
not deduct wetlands, steep slopes or other conditions permitted
by COBH from his calculation of developable area which he
characterized as “not exactly true”. Mr. Bernard testified that
in fact Mr. Mistretta did deduct those areas because his concept
plan shown no development on steep slopes or wetlands. In
addition, he excluded forested portions of the site and limited
developments of site to areas which have been previously
disturbed all without basis in COAH rules.

Mr. Bernard was also dismissive of Mr. Mistretta’s
criticism of 800 Sylvan’s recreation plan which he testified has
magnificent recreation potential. He testified that while
recreation is usually a site plan issue, 800 Sylvan was

proposing pools, hot tubs, fitness center, barbeque areas, court
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yards, additional space for recreation, in addition to offsite
recreation.

Mr. Bernard testified in contrast, the proposed municipal
site shown in DS-41, the Mistretta concept all the housing was
clustered along Hudson Street sharing site with Borough hall,
fire department, recreation, police department. There were two
areas near the street. There was no subdivision line separating
residential from non-residential uses, and there appeared to be
shared parking. He testified unlike the 800 Sylvan proposal,
the uses at the proposed municipal site were quite different.
He noted the municipal building would have activity at night
when people are home. The vehicles drawn to the site in
conjunction with that activity would make shared parking
difficult. HE observed that neither the police nor fire
departments run on a 9-5 schedule. He concluded as a result,
everyone would be competing for the same parking.

Mr. Bernard described the proposed Borough 100% affordable
site as a “fairly complicated site to develop.” He noted the
regulations call for construction to commence within 2 years of
the action taken by this court. He observed that a large
building has to be demolished and a police station has to be
built. In conjunction with those projects, the housing has to
go up and it has to be livable. He testified that it was not

clear how that is going to happen. He noted usually there would
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be a phasing plan which the Borough did not supply. He noted
although the Borough has said it will pay for the development
whatever it costs, if the units are more expensive, the project
could lose tax credits.

Mr. Bernard noted that Mr. Mistretta had not treated the
municipal site in a manner similar to the 800 Sylvan site. He
observed the RSIS would require 114 spaces for the residential
units and the site was “woefully under parked.” He
characterized the recreational spaces a “minimal” and
“dangerous.” He testified the traffic and noise associated with
the police and fire stations were issues.

He testified the Borough plan had no realistic opportunity
to meet the RDP. With regard to the mandatory set aside
ordinance the municipality was advancing he testified he
reviewed the New Jersey Construction reported and found that no
multi-family housing unit applications had been received or
approved in Englewood Cliffs over the past 10 years. He
testified mandatory set-asides are totally discretionary with
the municipality retaining the right to approve or disapprove
any multifamily housing.

Mr. Bernard testified that deeds with restrictions go to
availability of site. He testified he has concerns about the
availability of the municipal site. He testified the Borough’s

plan does not address an RDP of 163. The most units the Borough
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proposes is 77 giving them every benefit of doubt and including
the rental bonus credits to which they were not entitled.

Mr. Bernard recommended the court require a phasing plan
for the municipal site and a specific construction timetable.

Mr. Bernard highlighted the differences between Mr.
Mistretta’s calculation of 75 low and moderate units on the 800
Sylvan site and the calculation of Dr. Kinsey and the Special
Master of 112 units and 109 units, respectively.

He noted that Dr. Kinsey and the Special Master also
reduced size of site by imposing set back of 60 feet which he
testified was unsupported by COAH regulations for purposes of
calculating RDP. In Mr. Bernard’s opinion setback is a site
plan issue having nothing to do with calculating the RDP. He
testified whether there is a subdivision line or not on the 800
Sylvan property, it had nothing to do with the calculation of
the RDP.

Mr. Bernard testified that he was in agreement with both
Dr. Kinsey and Ms. Lonergan as to the other properties which
should be included for purposes of calculating the RDP. The
main difference in the RDP numbers came from properties which
were identified which he had not. The other variation was
densities assigned to some of the properties.

Mr. Bernard noted the main disagreement between the non-Borough

experts concerned lost opportunity. He noted in this regard Dr.
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Kinsey alone included 980 Sylvan and 1000 Sylvan in this
category, whereas both himself and Dr. Kinsey included the new
LG site, formerly Prentice Hall as a lost opportunity.

Mr. Bernard testified that the Borough’s plan is not
constitutionally compliant. He noted the Borough’s unmet need
is 507. He testified the sum total of Borough’s plan is 57
units at municipal site. The difference between 57 and 77
units, the Borough proposed to meet with an extra credit for the
rentals. He noted CCAH created an incentive to build rentals,
giving an extra credit for a certain number of rentals. The
maximum credit is 25% of RDP and the Borough seeks the rental
bonus of 25% of 77 for 20 units. Citing Judge Skillman, who
ruled when overturning COAH’s second round rules, that towns
which had not addressed their second-round obligations were not
entitled to rental bonuses. Mr. Bernard noted the Borough’s
obligation consists of 219 units from Second Round He noted
before the Third Round can be addressed the Borough needs to
address its Second-Round obligation which it has not in the 20
years since the 1987-1999 round expired. Mr. Bernard further
testified that the denial of bonus credits is support by Third
Round rules 4.1(a) or 4.13(a) which deal with crediting.

Mr. Bernard was shown DS-65 which he identified as 5:59-
4.1({a) He testified the regulation was written as COAH was

trying to adopt regulations as to growth share, not regional
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share, and were overturned, but the rule makes clear that
credits are applied to second round, not to growth share which
was the third round rules which were overturned. In conclusion
Mr. Bernard testified the Second Round was not done in timely
fashion, as a result of which the Borough is entitled to no
rental bonus credit. Dr. Kinsey and Mr. Bernard agreed on this
issue.

Mr. Bernard opined that the obvious route to constitutional
compliance for the Borough would be to rezone the 800 Sylvan
site citing, its large size and suitability, and the fact that
it is the only site which a developer has said it wants to build
affordable housing.

Mr. Bernard testified that if the RDP is 163 units and
unmet need is 421 units, which he recommended, he doesn’t see
anything fundamentally wrong with overlay zones, but opined they
are more aspirational than realistic. Mr. Bernard noted that
the COAH rules were written for municipalities with immunity,
not municipalities such as Englewood Cliffs which has lost its
immunity. He noted that 800 Sylvan has 20 acres and has cared
about the process enough to pursue it for more than 2 years.

Mr. Bernard testified compliance techniques are implemented
after the housing obligation is established. He testified it is

an adjustment process involving how a municipality addresses its
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constitutional obligation when the obligation is a poor fit for
the amount of land in the community.

On cross examination Mr. Bernard agreed that he considers
himself a professional planner and housing advocate. He
testified he was very pleased to think that some of his reports
had helped overturn the third-round rules. He acknowledged that
presently 70% of his work was for builders and 30% for
municipalities. He testified he represented municipalities with
regard to declaratory judgment actions following Mount Laurel IV
and that most of his town settled their cases and most completed
within the original five-month time frame.

He reiterated that he wrote the COAH rules, testifying he
wrote “every word” with a lot of input. He agreed that a
cornerstone of Mount Laurel is sound planning. He reiterated
his position that without a steep slope ordinance it was
improper to exclude steep slopes.

Mr. Bernard opined that 980 Sylvan, 20-32 Sylvan and 100
Sylvan sites should not be included in the calculation of the
RDP because they were developed or approved with/for office
buildings. He testified that assigning an RDP to a developed or
developing site, specifically citing 111 Sylvan (Site C) and
attempting to address the RDP with an overlay is a “futile
gesture” because it is unlikely the site would be redeveloped

noting the site is not vacant or low density. Similarly,’he
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argued, 800 Sylvan is not vacant or low density. For that
reason, it should not be assigned an RDP. The difference
between 111 Sylvan and 800 Sylvan according to Mr. Bernard was
that 111 represented a “squandered opportunity”. COAH had
previously conditioned substantive certification on the former
Prentice Hall site on the enactment of an overlay zone for 6
units per acre. With regard to 111, the Borough willfully
failed to comply.

Mr. Bernard testified compliance matters. Towns which
comply should get all the benefits and towns which do not should
have to comply. In his opinion, Englewood Cliffs exposure to
builder’s remedy lawsuits between 1997 to 2007 was not enough.
In response to the question whether assigning an RDP of 136
units to 111 Sylvan was not the same as assigning more
prospective need, Mr. Bernard answered no. He testified that
the prospective need remains the same, but the challenge will be
to find an alternate site for the units. He opined that in this
case, where 800 Sylvan is available, there are office wvacancies,
there is infrastructure, there is an opportunity to address
squandered opportunity with more rigorous approach to unmet
need. He testified the court should use the powers it has to
require more significant overlay zoning in places like 800
Sylvan Avenue. He conceded sQuandered opportunity is not in

explicitly in the rules but testified there is a concept in
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rules that where there is a large unmet need it should be
addressed through overlay zoning as the goal is to address the
entire obligation. He testified there are limited possibilities
in terms of vacant land but there are a lot of opportunities on
Sylvan Avenue.

Mr. Bernard cited the Borough of Wanaque as an example of

why the court might assign RDP to 111 Sylvan. In 1996 Wanaque
petitioned for substantive certification and sought a VLA for
lack of developable land. COAH said initial RDP was 98 because
a site known as the Powder Hill site was zoned industrial. The
RDP was based on 6 units per acre. Before substantive
certification was granted, COAH learned Powder Hill was rezoned
residential and the Borough permitted 1100 units of which only a
few were affordable. As a result, COAH increased the RDP.

Mr. Bernard also cited Wanaque as an example of COAH
imposing an RDP on a site which had obtained recent approvals.
On cross examination, P-176 a letter from Mr. Bernard to the
Honorable Jonathan N. Harris, J.5.C. (retired) in the matter of

University Heights v. Franklin Lakes was shown to him to

demonstrate in the past Mr. Bernard had taken a different
position with regard to sites with approvals and subdivisions,
meaning that they were excluded.

Also, when confronted with correspondence regarding the

availability of a golf course in the same municipality, he
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testified he originally believed the site was available but
pecame convinced it should not be included in the RDP because it
would not be available pursuant to the terms of a lease for the
next six years.

He also acknowledged when shown P-179, his supplemental
certification in opposition to cross motion for immunity, that
he believed 800 Sylvan should be included in the RDP. He also
acknowledged statements to the effect there was no valid reason
under the regulations as applied by COAH and the courts, for the
Borough to exclude the 800 Sylvan site from its realistic
development potential or its housing element and fair share
plan. When asked to address the conflict in his testimony, to
wit why he now believed that 800 Sylvan should be included in
the unmet need, he testified that in reviewing the rules and the
court holdings, he has concluded that whether a site i1s included
or not in the RDP has nothing to do with whether a builder comes
forward seeking to build affordable housing but instead whether
the sites were low density. He testified that since 2003 there
were many cases involving VLAs.

The court has reviewed the entire certification and finds
it substantially consistent with Mr. Bernard’s testimony and
report. The court notes the certification addressed a
certification filed by Stephén M. Lydon, AICP, PP on behalf of

the Borough in which Mr. Lydon opined the 800 Sylvan property
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should not be included in the RDP calculation. Mr. Bernard’s
certification continues stating:

Also, since it is not disputed that the Borough has a

large housing obligation and claims to have a

realistic development potential of only nine (9)

affordable units it would be appropriate for the court

to order rezoning of the 800 Sylvan site to make a

substantial contribution of affordable housing.

Mr. Bernard was also shown P-176 correspondence from July
21, 2000 with regard to discussion regarding Block 2605 Lot 1.
He agreed that the letter stated the site in question could be
treated two ways pursuant to COAH’s rules, meaning as part of
RDP or as a redevelopment site. He also testified that since
the letter was written the Rule, 5:93-4.2(h) changed. He
further testified that in his opinion, the site referred to in
the letter was a “gray area” and there was no builder offering
to construct affordable housing on the site and he did not
believe anything was lost as a result of giving the municipality
the option.

He was shown P-182, his certification in the Cherry Hill
case from November 2011. 1In it he wrote, “In most cases COAH
has declined to require overlay zones, even when an active
developer was participating in the process and offering to build

the affordable housing.” Mr. Bernard testified the letter

reflects his understanding of what COAH was doing at the time.
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Mr. Bernard testified in response to questioning that if a
municipality calculated an RDP for a vacant or low intensity use
site, the regulation gives the municipality flexibility as to
how to address the RDP. He testified that 800 Sylvan site did
not represent a gray area. As a developed site he testified the
municipality does not have the option of not including the site.

With regard to a 30 unit per acre density assigned to 800
Sylvan, Mr. Bernard testified that he does not recall any sites
similar to 800 Sylvan which were before COAH involving a density
issue.

Mr. Bernard testified that given the loss of immunity in
this case, in the end it didn’t matter whether sites were
assigned RDP or unmet need.

Upon being shown P-185, Mr. Bernard identified his report
and testified COAH was not following its own rule.

Upon cross-examination by Joshua Bauers, Esg. of FSHC, Mr.
Bernard was asked if the fact that the COAH summary fact sheet
marked DF-10 showed the Lighthouse site, Block 1202, Lot 2, as
having no developable area on account of wetlands and buffers;
and the fact that evidence showed the site has been developed as
an office building changed his opinion as to whether the site
should be included in the RDP. Mr. Bernard testified it did and
it would be consistent with his recommendation in the Roseland

matter that the site be included in the RDP.
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Further on cross, Mr. Bernard opined that Mr. Mistretta had
basically ignored all of COAH'’s rules as to what could be
excluded and testified that the COAH rules incorporate sound
planning.

Mr. Bernard was shown DF-10 in which document COAHR listed
sites 1 and 4 as “subdivision.b He testified that subdivisions
are different than a land use approval as the latter could refer
to a variance or site plan.

Mr. Bernard testified nothing in rules anticipated Third
Round rules would not be passed.

At the conclusion of his testimony, Mr. Bernard resume and
report, DS-18 and DS-19 were marked into evidence.

The court finds Mr. Bernard to be a credible witness with
immense experience and knowledge. The court accords great
weight to his testimony.

Plaintiff next called Jeffrey G. Otteau, principal of the
Otteau Group. Mr. Otteau is a real estate appraiser in New
York, New Jersey and Pennsylvania. He has been engaged in real
estate analysis since 1976. He is a state certified general Real
Estate Appraiser, the highest level of certification available
in New Jersey and United States. He is an accredited member of
American Society of Appraisers, designated member of the

National Association of Independent Fee Appraisers, has been
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previously qualified as an expert, and was so qualified in Judge
Jacobson’s trial.

The main focus of his work is valuation, market study and
feasibility. The court accepted Mr. Otteau as expert in the
field real estate analysis, economic feasibility and property
evaluation

His report focused on two elements of the HEFSP for
Englewood Cliffs. He reviewed and analyzed Dr. Powell’s
feasibility calculations and also analyzed the Borough’s three
inclusionary housing overlay zones: two existing, and one
proposed, to consider whether they present an opportunity for
the construction of 95 affordable units. He also reviewed and
analyzed the Borough’s proposed 100% affordable project.

With regard to the last he noted the Lions Club and police
station and Community Center buildings have to be demolished.
Site work is required. Infrastructure of roads and utilities
need to be installed and storm water management addressed. He
testified the concept plan did not detail storm water
management. Referring to his PowerPoint presentation, Mr.
Otteau examined the report of Dr. Powell concluding Dr. Powell
had failed to account for demolition, site work and
reconstruction of the demolished building in his calculations.

He further found the $7.1 shortfall to be understated.
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Mr. Otteaﬁ testified 9% tax credits are oversubscribed, and
% tax credits are the more realistic opportunity for project.
He further testified the permanent mortgage loan to be
overestimated by $368,000.

Mr. Otteau opined that the value of the project fully built
and occupied was $4 million.

He testified the final calculation is to project what
percentage of that value would a bank be willing to lend to a
project like this in this location, and testified it would be
73% of 80% available financing and would be no‘more than $3.3
million, or $368,000 less than the Powell projection indicating
an additional shortfall over and above the $3.7 shortfall. If a
lower ratio of 73% was used, the gap would increase.

Mr. Otteau testified there is nothing unique in the
calculation specific to 100% affordable. The value of the
property is determined by the net income the property will
generate. There are rental thresholds prescribed for affordable
housing but those are inclusive of utilities. He testified
utilities should not be ignored because all multi-family
developments incur utility costs.

Mr. Otteau further testified that supplemental costs of
total $5.9 million had not been calculated by Dr. Powell. Mr.
Otteau opined that 250,000 square feet of building had to be

demolished, the cost of which would be $152,000. He noted the
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proposed police building would cost approximately $3.8 million.
With regard to the police building, he testified the building
would cost more than a non-police building because it had
special requirements including reinforced construction, security
and communications. He noted the Powell report contained no
costs for a temporary facility for the police during the
demolition and construction. The proposed community center he
projected at $460,000. Site development would cost an additional
$1,140,000. He testified that these costs result in an
additicnal $5,939,000 in costs, not included in Dr. Powell’s
report, which he opined should have been because they increase
shortfall.

The funding gap as a result would increase for 4% tax
credits to $13,014,591 and for 9%, $5,939,0209.

He testified that tax credit syndication in the amount of
$4.4 and costs would increase the funding gap to $15 million.

Mr. Otteau testified with regard to the feasibility of the
three overlay zones. He testified that the Borough’s map
indicates all three zones comprise 36.52 acres. Mr. Otteau found
the total area to be closer to 34.5 acres. He testified the
tax records indicate the total area is 2 acres less.

He testified the three overlay zones are intended to create
one leg of feasibility for affordable housing meaning 95 units.

With a 20% set aside and a density ranging between 15 and 20
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units per acre, the total housing yield would have to be 475
units to achieve that gocal. Mr. Otteau testified that the
zoning would only make it permissible. To be feasible, it would
have to be profitable. He testified the land acquisition costs
for the three areas based upon Englewood Cliffs assessments
which were 94.75% of sales meant the equalization ratio total
would be $170,363,926. He further testified that the
properties, averaging .39 acres in size, were owned by 58
different persons or entities further complicating acguisition
and assemblage. He noted as a result of a new assessment to
sales ratio the equalization value increased by five percent.
He testified in reviewing recent sales, every property had sold
in excess of the equalized value. He testified that the
acquisition of the .6-acre municipal site by the Borough for
$1.9 million demonstrates that acgquiring property in the Borough
is very expensive. Mr. Otteau testified that considering
acquisition and demolition, the cost per unit in the overlay
zones would be $289,000. He testified that market prices for
land for construction of multi-unit housing range between
$35,000 and $80,000. He testified finished apartments are
selling in the range of $250,000, so the cost of $289,000 for
each unit indicates the units would not be profitable.

The court finds Mr. Otteau’s testimony regarding tax

credits not as persuasive as the testimony given by Dr. Powell.
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However, the court finds his testimony regarding acquisition,
demolition, and per unit costs credible and gives that testimony
great weight.

Plaintiff recalled Mr. Mistretta in rebuttal. Essentially
Mr. Mistretta testified that he had heard the testimony of Dr.
Kinsey, Mr. Bernard, Ms. Ruskan and Mr. Johnson and his opinions
had not changed. He also testified thét even if there were
restrictions on the municipal site due to easements the project
could be built without impacting the easements.

Mr. Mistretta did not explain how DS-62 which contains a
restriction prohibiting gas stations, public garages, factories
or any maintenance of noxious trade or nuisance and also
prohibiting erection of any garage or incidental outbuilding on
less than two adjoin lots costing less than $1000 would not
prohibit construction of the three unit residential building
shown on the Borough plan, which is not a garage or outbuilding
and cost more than $1000.

Plaintiff also recalled Dr. Robert Powell, Jr.

Dr. Powell testified he was familiar with the Otteau Group
report and had opportunity to review the trial testimony of Mr.
Otteau. Dr. Powell testified he did not agree with Mr. Otteau’s
calculation of the $368,000 short fall because the estimated
loan amount in report from almost a year ago was based on

assumption that the developer would take advantage of one of
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several loan programs developed for programs like these. Dr.
Powell testified it was highly unlikely a developer would go to
a private bank for financing but instead utilize a state housing
program or HUD program. Dr. Powell testified those programs do
not use loan to value ratios, but instead focus on whether the
income is sufficient to cover the debt service. Dr. Powell
testified as a result of the loan rates having fallen since his
report, there would be no permanent mortgage shortfall.

The Special Master, Mary éeth Lonergan testified as the
final witness. Ms. Lonergan holds a BA in Urban Studies from
the University of Pennsylvania and is a Certified Professional
Planner, having been a licensed planner since 1988. She was
employed in various capacities by COAH between 1998 and 2003.
From 2003 to present she has been associated with Clark Caton
and Hintz. She has been appointed on 45 separate occasions in
Superior Court matters and has served between 40 and 50
municipalities as their affordable housing planner.

The Special Master’s report dated August 14, 2019 was
marked DF-5 in Evidence Master’s Report.

Ms. Lonergan testified the Borough plan does not properly
calculate RDP and recommended that court find plan
constitutionally non-compliant, which the court so finds. As
noted in the previous testimony, Ms. Lonergan testified the

Borough had petitioned COAH for second round certification in
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1995 asking to reduce pre-credited need of 219 to 4 with unmet
need of 215. COAH had conditioned certification on an overlay
of the Prentice Hall site, referred to here as the new LG site.
The Borough refused to enact the overlay zone and COAH denied
substantive certification.

The Borough prepared its initial Third Round HEFSP in
January 2006. The Appellate Division invalidated key elements
of the Third-Round rules in January 2007 and ordered COAH to
adopt rules addressing the deficiencies noted by the court.
Those revisions were issued in 2008. The Borough petitioned
COAH for Third- Round substantive certification in March 2009
with its 2008 HEFSP. COAH approved the Borough's development
fee ordinance, but the Third-Round rules were overturned by
Judge Skillman in his 2010 Appellate decision prior to the
Borough receiving substantive certification..

As noted by Ms. Lonergan, following our Supreme Court’s
decision in March 2015, the Borough filed a declaratory judgment
action and submitted a Plan Summary in November of that year.

In January 2016, Ms. Lonergan issued her initial Master’s report
noting the Borough’s continued request for a VLA. FSHC objected
to the Borough’s proposed VLA, unmet need mechanisms and other
Borough compliance mechanisms. In November 2017, 800 Sylvan
advised the Borough of its interest in offering a 20+ acre

portion of their 28+ acre property for inclusionary development
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proposing 600 homes of which 15% rental set-aside or 20% sale
set aside would be affordable. 800 Sylvan subsequently
intervened and ultimately was successful in filing a builder’s
remedy lawsuit.

This court approved the expenditure of the Borough’s trust
funds for the purchase of 476 Hudson Terrace for the purpose of
construction of a 100% affordable project.

Ms. Lonergan filed a second report in August 2019. Between
the filing of her second report and the commencement of trial,
the court entered several orders as set forth previously,
including revoking the Borough’s immunity and holding absent a
steep slope ordinance, the court would not consider steep slope
adjustments to the VLA. Following those rulings and the
testimony at trial, Ms. Lonergan filed a revised report on
December 19, 2019.

Ms. Lonergan testified in accordance with her report that
she endeavored to use Second Round COAH regulations to the
greatest extent practicable in the court of her review. She also
testified that the guidance of the Court Mount Laurel II was
significant in her determinations.

Ms. Lonergan noted that this court accepted the methodology
and 20% cap as determined by the Honorable Mary C. Jacobson,

A.J.S.C., In the Matter of the Application of the Municipality

of Princeton, MER-L-1550-15, Law Division, Mercer County, March
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29, 2018. As a result, the Eorough's total combined Prior Round
and Third Round Fair Share obligation was 584 affordable housing
units consisting of 219 Prior Round and 365 Third Round.

The Special Master noted that the Borough calculated its
RDP as 77 units with an unmet need of 507. Mr. Bernard on
behalf of 800 Sylvan calculated the Borough's RDP to be between
161 and 334 units the difference depending upon the inclusion of
both the Prentice-Hall/Future LG and 800 Sylvan Avenue sites in
the RDP analysis and the densities assigned. Dr. Kinsey stated
RDP was at least 227 and could be up to 357, again depending
upon the inclusion of the Prentice-Hall/Future LG but also
additionally including 1000 Sylvan, Current LG and the North
Cliff Elementary School site.

In Table 1 of the December 18, 2019 reviSion of the August
14, 2019 report, the Special Master listed the 15 sites
suggested by all parties. The revised report corrected acreage
by adding in acreage previously deducted for steep slopes as a
result of this court's ruling that absent a steep slope
ordinance, the Borough was not entitled to steep slope
deductions. The sites include the following:
Site 17-20

Block 303, Lots 35, 36, 37 and 44. Wood Road/Bolz Street. Total
acreage 0.91 RDP 1.8

Site 21-23
Block 303. Sara Hill Lane Total acreage 0.67 RDP of 1.3
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Site 29-31
Block 513, 514 Lots 4.7 and 4.5 Municipal site Total acreage
2.03 RDP 11.4

Site 35 v
Block 601 Lot 14 Kim Hunter Road Total acreage 0.95 RDP 1.1

Site 36
Block 601 Lot 15 Kim Hunter Road Total acreage 1.78
RDP 2.1

Site 37
Block 601 Lot 16 Kim Hunter Road Total acreage 1.39
No RDP assigned because of lack of street access.

Site 41
Block 603 Lot 20 Summit Avenue Total acreage 1.04 RDP 2.1

Site 55-56
Block 802 Lots 7.01 and 7.02 575-577 Floyd Street Total acreage
1.43 RDP 2.9

Site 64-65
Block 1009 Lots 15 and 16 41-45 Laurie Drive
Total acreage 0.69 RDP 1.4

Site 67
Block 1101 Lot 6 Roberts Road Total acreage 0.73 RDP 1.5

Site 72
Block 1202 Lot 2 980 Sylvan Total acreage 5.81 RDP 12

site A
Blocks 201 and 205 Lot 10-14 1, 4 20-32 Sylvan Avenue and 4
Bayview Avenue Total acreage 1.90 RDP 7.6

Site B
Block 207 Lot 6 Prentice Hall (Future LG) Total acreage 27.03

Site C

Block 1202 Lot 2.01 1000 Sylvan Avenue (Current LG) Total
acreage 5.30

Site D
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Block 910 Lot 1 800 Sylvan Total acreage 20+/- RDP 110.6
Site Undesignated
Block 908 Lot 7 North Cliff Elementary School

The Special Master agreed with Dr. Kinsey that Sites 35 and
36 should be included in the RDP but disagrees with Mr. Bernard
that Lot 16 should be included on account of lack of common
ownership and lack of street access. The court finds the
analysis of the Special Master to be reasonable and compelling
and will exclude Lot 16 from the RDP calculation.

The Special Master also disagreed with Mr. Bernard and Dr.
Kinsey with regard to Sites B and C in terms of assigning RDP
and with Dr. Kinsey with regard to the North Cliff Elementary
School.

The Special Master recommended that the RDP for the Borough
be set at 155.8 and rounded up to 156.

The Special Master addressed the Borough's proposed unmet
need mechanisms which include the East Palisades Avenue Overlay
zone, the Hudson Terrace Overlay zone, the B-3 Rehabilitation
area Overlay zone, mandatory set-aside and a development fee
ordinance previously adopted but which the Borough proposed to
amend to increase the fee from 1% to the maximum permitted 1.5%.
Endorsing the proposed overlay zones, the Special Master found
the proposed overlays to be similar to those utilized in other

municipalities in Bergen County and across the state. The
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Special Master noted that the Borough did not propose the
permitted height/story limitations in the overlay zones and
wrote, "[w]lhile the overlay zoning would not likely lead to
dramatic residential inclusicnary redevelopment in the short
term, the addition of residential uses in previously commercial
districts will create an opportunity for affordable housing
where none existed before, especially if upper story office
usage falls off. The Borough's proposed overlay zones require
additional analyses. Although I agree with Dr. Kinsey that the
density within the overlays should be set at 20 dwelling units
per acre, I would like to hear additional testimony from the
Borough's Planner, Mr. Mistretta, as to the reasonableness of
the 10% area requirement assoclated with the increase to the 20
unit overlay density."® The Special Master went on to note that
it was essential that the overlay zones permit either three
floors for residential use or two floors for residential use
over one floor for commercial use. The Special Master
discounted Mr. Otteau's reservations regarding the overlay
zones, testifying that he missed the point because in her
opinion there did not have to be wholesale acquisition and
assemblage because the second-floor unit of a commercial

building could become a rental unit.

1To the extent additional testimony is sought outside the trial record, this request is denied.
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Finally, the Special Master recommended a 20% affordable
housing set aside as part of the mandatory affordable set aside
ordinance which the court so orders.

The Special Master noted 980 Sylvan, also known as
Lighthouse. She referenced COAH’s 1997 report which had
included site in RDP analysis, but zeroed out the site as being
completely wet as a result of wetland mapping produced by
municipality. Clearly, since the site had been developed with
an office building a portion of the site was not wet, and the
site was developable.

Ms. Lonergan disagreed that the 1000 Sylvan (current LG
site) a 5.3-acre site with 3.93 developable acres, should be
included in the RDP, including it instead for unmet need. Ms.
Lonergan also testified the new LG site should not be included
for purposes of calculating RDP. She did not disagree, when on
cross examination, it was posited that she was treating the
current LG site differently from 800 Sylvan because 800 stepped
forward and offered site for affordable housing. She testified
the triggering mechanism was a “change in use” and the use had
not changed.

The Special Master disagreed with Mr. Bernard calling the
unmet need a goal. She disputed the requirement of showing a

one-for-one crediting of unmet need in overlay zones.
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The Special Master noted that the Borough’s plan for the
proposed overlay zones was deficient in failing to propose story
and height limits. Nonetheless, she endorsed the Borough’s
proposal.

The Special Master found the Borough’s proposed 100% site
to be suitable, approvable, developable provided the sites were
available. The Special Master recommended that the court find
the site meets COAH's site suitability criteria subject to
resolution of the title issues. The Special Master opined that
the concerns and the reservations raised in the Otteau Group
report did not rise to a level of disqualifying the Borough's
plan.

The Special Master also recommended a rental bonus crédit
based upon the fact that the Borough's proposed 100% affordable
housing development was not part of a previous substantive
certification.

As noted by the Special Master the Borough failed to
submit an Affordable Housing Ordinance and Affirmative Marketing
Plan, the Borough failed to provide a complete compilation of
the Borough's housing inventory and what it did provide was a
skewed assessment of the housing stock. The Borough
misrepresented the percentage of housing occupied by large
families despite data showing 484% of the households in the

community are made up of 1 or 2 people rather than households
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with 3 people or 4 or more. The Borough's plan also failed to
provide data on the number of bedrooms and failed to state that
97.36% of all housing units within the Borough are single-family
detached residences and less than 3% of the Borough's housing
consists of multi-family units. The Borough further failed to
correlate the number of rental units and average rents to
affordability. Finally, the HEFSP did not include a projection
of the Borough's housing stock for the next ten years, not did
it provide an analysis of existing and probable future
employment characteristics.

The Special Master could not cite to any rule which
required 800 Sylvan to be placed in the RDP category as opposed
to unmet need. The Special Master appeared to discount the
issue as moot as she testified in response to 800 Sylvan’s
counsel’s questioning that his client would likely be awarded a
builder’s remedy for site specific relief. The Special Master
testified that her guidance came from Mount Laurel II, not the
COAH rules and discounted Mr. Bernard’s change of opinion
stating he only recently broke ranks with the practice of
virtually all other planners. She noted in her experience towns
have included the vast majority of sites offered. The Special
Master conceded that she would treat the current LG site
differently from 800 Sylvan because 800 Sylvan offered its

property for inclusionary development.
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In its decision of 2015, our Supreme Court acknowledged
that COAH's rules governing the last round of municipal housing
obligations expired in 1999. 1In light of the failure of COAH to
promulgate Third Round rules, the Court directed that the
judicial processes authorized were to reflect as closely as
possible the FHA's processes and provide the means for a town
transitioned from COAH's jurisdiction to judicial actions to
demonstrate that its housing plan satisfies Mount Laurel

obligations. In the Matter of the Adoption of N.J.A.C. 5:96 and

5:97 by the New Jersey Council on Affordable Housing, 221 N.J. 1

(2015), p. 2.

In crafting the judicial process, Justice LaVecchia noted
that approximately 200 towns never subjected themselves to
COAH's jurisdiction, choosing instead to remain open to civil
actions in the courts. Id 22. Although the Borough sought
substantive certification in Round 2, when confronted with
COMH's condition of rezoning the Prentice Hall office site for
affordable housing to address unmet need, it refused and
subsequently was denied substantive certification in 1997. The
Borough petitioned COAH for Third-Round substantive
certification in March 2009 with its 2008 HEFSP. COAH approved
the Borough's development fee ordinance, but the Third-Round

rules were overturned by Judge Skillman in his 2010 Appellate

108



BER L 006119-15  01/17/2020 Pg 111 of 131 Trans ID: LCV2020120482

decision prior to the Borough receiving substantive
certification.

Between 1997 when the Borough refused to enact the overlay
zone on the new LG site and the filing of this action, the
Borough was not proactive in addressing its constitutional
obligation. In the years in between, the community became more
exclusive, reducing the number of multi-family housing units to
less than three percent. When redevelopable sites became
available no portions of those sites were allocated or set aside
for affordable housing.

Although the Supreme Court recognized that COAH had ceased
to function in 2015, COAH's demise was a long process which
extended from at least from its failure to adopt Third Round
Rules in 2004. According to Mr. Bernard, its moribund state is
demonstrated by the fact that between 2004 and 2007 COAH
processed only four petitions for substantive certification
through the granting of substantive certification.

The Court wrote, that previous methodologies employed in
the First and Second-Round Rules should be used to establish
present and prospective statewide and regional affordable
housing need. This has been accomplished by the decision of

Judge Jacobson In the Matter of Princeton; which methodology

this court adopted.
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Secondly, the court wrote that many aspects of the two
earlier versions of Third Round Rules were found valid by the
appellate courts. In upholding those rules, the appellate
courts highlighted COAH's discretion in the rule-making process.
"Judges may confidently utilize similar discretion when
assessing a town's plan, if persuaded that the techniques
proposed by a town will promote for that municipality and region
the constitutional goal of creating the realistic opportunity
for producing its fair share of the present and prospective need
for low-and moderate income housing.

The Court noted that beyond the general admonitions
contained in its decision,

the courts should endeavor to secure, whenever
possible, prompt voluntary compliance from

municipalities in view of the lengthy delay in

achieving satisfaction of towns' Third Round

obligations. If that goal cannot be accomplished,

with good faith effort and reasonable speed and the

town is determined to be constitutionally

noncompliant, then the court may authorize

exclusionary zoning actions seeking a builder's remedy

to proceed against the towns

In light of the demise of COAH, this court is persuaded
that the discretion extended to the trial courts charged with
administering the COAH rules dictates a return to those Rules as

written and properly adopted. This court finds that its

discretion allows it to reject the practices of planners or even
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actions of COAH itself where such practices and actions are
contrary to the clear intent of COAH rules.

The court is persuaded by the testimony of Mr. Bernard.
Accordingly, the court cites N.J.A.C. 5:93-4.2(c) and (e) for
the criteria for elimination of sites or portions of sites.
Three of the four experts who testified before this court agreed
on the criteria and to a large extent the sites includable for
calculation of the realistic development potential. The court
agrees that 5:93-4.2 does not permit the exclusion of properties
with approvals from the VLA

The court accepts the sites contained in the Special
Master's revised report in Table 6 Overall Comparison of Revised
RDP Recommendations - All Parties and Master - with the
exception of sites A, B, C, D and the North Cliffs Elementary
School as comprising the sites contributing to the RDP which the
court finds to be 173.6 rounded up to 174. The court finds if
Site A were to have an RDP it would be 6 and if Site D, 800
Sylvan, were to have an RDP it would be 167, making the
Borough’s total RDP 3472 units if those sites were included in
the RDP. The court, however, finds for reasons set forth
hereinafter that sites A, C and D should be designated as part

of the unmet need and rezoned for affordable housing. The court

2 The court notes Mr. Bernard initially declined to include Site 72 in the RDP calculation, but reconsidered at trial.
Al three non-Borough experts agree the site should be included in the RDP,
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includes Site B, (Future LG) for 136 units for purposes of
calculating RDP for reasons set forth in both Dr. Kinsey's and
Mr. Bernard's reports and testimony. In addition, the court
reiterates that this site was designated by COAH as an overlay
zone which the Borough refused to accept. Rule 5:93-1.3 defines
“Qverlay zone” as
Overlay zone means a zones area of a municipality

in which low- and moderate-income housing may be built

as a matter of right in additiocn to another use. In

approving such a zone, the Council may allow the

existing use to continue and expand as a conforming

use but provide that when the prior use on the site is

changes, the site shall produce low and moderate

income housing or a development fee.
The Special Master interpreted this to mean when the use changed
from office to something else. On that basis she declined to
assign RDP to the site. The court agrees that the “triggering
mechanism” is change, but that the change is not limited to a
change in the type of use. The court finds the Master’s
interpretation to be at odds with the entire definition which
provides the (existing) use may continue and expand but when it
does so, the site shall produce low and moderate income housing.
(emphasis provided).

The site drastically changed and was in fact vacant. As
testified by Dr. Kinsey the Borough submitted its Housing

Element and Fair Share Plan on November 30, 2015, in conjunction.

with Mt. Laurel IV and its declaratory judgment action. ©On that

112



BER L 006119-15  01/17/2020 Pg 115 of 131 Trans ID: LCV2020120482

date in November 2015, the LG property did not have complete
approvals for development and property was essentially wvacant.
Dr. Kinsey concluded on that basis that the property should have
been included in the VLA. 1In March 2016, the Planning Board
adopted an amendment to Master Plan Land Use Element for new B-5
zone for new LG site and characterized the site as “vacant and
underutilized.”

Dr. Kinsey opined that the property demonstrated the
importance of an overlay zone permitting residential development
at first opportunity. The court agrees.

The court accepts Dr. Kinsey’s reasoning and conclusions
regarding the new LG site and finds the site should be included
for RDP purposes at 136 units. The court finds including the new
LG site for purposes of calculating the RDP is lawful, fair and
reasonable. The purpose in doing so is not to punish the
municipality. Requiring a municipality to meet its
constitutional Mount Laurel obligation is not punishment. The
' purpose is not to reward a recalcitrant municipality with a
clear pattern of exclusionary behavior with less than its share
of affordable housing. The Borough has sought to use this Mount
Laurel litigation as a sword to continue its exclusionary
practices instead of the shield for which it was intended. With
regard to the LG site the Borough’s recalcitrance is most

clearly demonstrated by its loss of immunity when it failed to
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implement the overlay zone on this property as proposed by COAH
as a condition of compliance. In that the Special Master and
Mr. Mistretta did not include the site for RDP purposes, the
court considers the opinion of Mr. Bernard who recommended a
density of 25. Dr. Kinsey recommended a density of between 6
and 30. The court finds, pursuant to N.J.A.C. 5:93-4.2(f)
considering the character of the area surrounding the site and
the need to provide housing for low and moderate income
households, that the need for low and moderate income housing
weighs heavily with the court, particularly in light of the
Borough’s failure to provide a single unit of housing within the
past 40 years. The court finds 25 units per acre is the
appropriate density to assign to the net acreage of 27.03 acres,
resulting in an RDP of 136.

The 25 units per acre, as opposed to the 30 proposed for
800 Sylvan is justified by the irregular shape of the property.
The court finds that the Borough's refusal to rezone the
property for inclusionary zoning in 1997, together with the fact
that the property was vacant during the "snapshot” period
selected by Mr. Mistretta, warrant inclusion for RDP purposes.
The refusal to rezone for inclusionary zoning had the subsequent
redevelopment as a four-story office building informs the
court's decision regarding overlay zoning with regard to 800

Sylvan. The court must ensure that history will not repeat
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itself in the form of another squandered opportunity for
inclusionary development.

The court disagrees with the Special Master that a
municipality which continues to avoid its constituticnal
obligation retains the right to determine where that obligation
will be constructed - particularly here where the Borough has
refused to include 800 Sylvan despite admitting the property is
suitable, available, developablevand approvable. On cross
examination the Special Master testified that if a suitable site
goes into RDP the town can decline to rezone the site if town
has a suitable alternative. She did not dispute defense
counsel’s statement that even if a town is seeking a VLA, it is
permissible for the town to disregard the site. The Special
Master testified a vacant site is attributed an RDP, so the
protected class is not harmed, “but this process we are in since
2015 is a voluntary process. The town has the right in this
process until something happens to negate the voluntary process.
Municipality has right to address RDP as it sees fit”. The
Special Master testified that 800 Sylvan was claiming that site
specific relief is warranted if someone raises their hand no
matter what the municipality wants. She noted there have been
300 plus or minus settlements. The vast majority have offered
sites. When asked if there was a similar rule for unmet need,

and whether the Special Master’s interpretation meant a town can

115



BER L 006119-15  01/17/2020 Pg 118 of 131 Trans ID: LCV2020120482

shift RDP to a site while still satisfying less than its full
constitutional obligation, the Special Master essentially said
yes. It was the Master’s opinion that she and the majority of
masters agree that once the site has been assigned an RDP, it
should not be double counted by having overlay zone in addition.

The Special Master noted Rule 5:93-4(h) does not include
the word “maximum” and contains no quantification.

Rule 5:93-4(h) provides:

If the RDP described in (f) above is less than the
precredited need minus the rehabilitation component,
the Council shall review the existing municipal land
use map for areas that may develop or redevelop.
Examples of such areas include, but are not limited
to: a private club owned by its members; publicly
owned land; downtown mixed use areas; high density
residential areas surrounding the downtown; areas with
a large aging housing stock appropriate for accessory
apartments; and properties that may be subdivided and
support additional development. After such an
analysis, the Council may require at least any
combination of the following in an effort to address
the housing obligation:

1. Zoning amendments that permit apartments or
accessory apartments;

2. Overlay zoning requiring inclusionary development
or the imposition of a development fee consistent with
N.J.A.C. 5:93-8. In approving an overlay zone, the
Council may allow the existing use to continue and
expand as a conforming use, but provide that where the
prior use on the site is changed, the site shall
produce low and moderate income housing or a
development fee; or

3. Zoning amendments that impose a development fee
consistent with N.J.A.C. 5:93-8.
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The Special Master testified that nowhere in the regulation
did she see a requirement that municipalities must maximize the
number of units, meaning the court would be compelled to require
overlay zoning.

The court finds first, that it is unclear whether the
Borough has proposed suitable alternatives to the 800 Sylvan
site. Title and planning issues cloud the availability and
suitability of the proposed municipal 100% affordable site.
Simply, the Borough has failed to meet its burden of showing the
proposed site to be available and suitable. More disturbingly,
the Borough presented this property to the court and petitioned
for release ofbﬂousing Trust funds for its purchase, knowing or
it should have known, there were title encumbrance issues. Even
at trial, the Borough failed to disclose the title issues, same
being brought to the court’s attention by the intervenor. The
overlay zones proposed by the Borough are aspirational at best.
The Special Master notes that the proposals are deficient in
that they fail to include proposed height and story allowances.
The court has concerns based upon the testimony of Mr. Otteau
that notwithstanding the discounting of his opinion by the
Special Master that assemblage costs will derail significant
construction of low- and moderate- income housing in the Borough

proposed overlay zones.
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Second, this is not a settlement. The Borough has lost it
immunity, this court finding it failed to act in good faith.

The Borough declined to settle. The Special Master is correct
that municipalities were invited to file declaratory judgment
actions to resolve their Mount Laurel obligations within a five-
month window. Four and one-half years later the Borough has
determined to try this matter. By deferring the decision
concerning its constitutional Mount Laurel obligation to the
court, the Borough abandoned its ability to engage in voluntary
measures, opting instead for the court to order compliance. The
duty of the court is to compel the Borough to comply with its
constitutional obligations. As Judge Serpentelli wrote in J.W.
Field Co., “if a municipality chooses not to voluntarily comply,
it brings upon itself the potential that multiple builders will
force it to comply. The choice is the municipality’s.”

The court reads Rule 5:93-4(h) as giving the court the
authority in the place of the COBH to use the full panoply of
options. The court does not read the rule to say if an RDP is
assigned to a site, that site may not be overlaid to accomplish
the ultimate purpose of having low- and moderate-income units
actually built. Rule 5:93-4(h) does not say “minimal” or what
is acceptable to the Borough. As our Supreme Court stated in

Footnote 26 of Mount Laurel II:
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In determining whether the removal of barriers,
without more, will suffice, or whether affirmative
devices are necessary, the trial court will
undoubtedly consider the realities of the situation.
Tt is often difficult for a court to assure itself
that the municipally generated barriers to lower
income housing have truly been removed. For example,
provision of a relatively small area where low cost
multi-family housing could be built - the most common
technique used to zone for lower income housing -
ordinarily does not result in such housing actually
being built. This is true because when land available
for multifamily housing is made artificially scarce by
zoning, that land will almost surely pe preempted by
more profitable high-cost apartments and townhouses.
.Also communities that desire to keep out lower income
housing have many means at their disposal in the
complex local housing approval process to make it
likely that the housing built in zones presumably
“available” for lower income housing is not in fact
low cost. In many cases, the only way for courts to
ensure that municipalities with fair share obligations
do not, directly or indirectly, hinder the
construction of lower income housing is to require
affirmative measures encouraging the construction of
such housing.

Mount Laurel I made it clear that municipalities
had to do more than simply refrain from adopting
“regulations or policies which thwart or preclude” a
realistic opportunity to build lower income housing;
additionally, its obligation was “affirmatively to
plan and provide, by its land use regulations, the
reasonable opportunity ..”for such housing. (internal
citations omitted)

The court has considered the realities of the situation in

1

The uncontroverted reality is

a community becoming increasingly more exclusive and which has

failed to build a single unit of affordable housing.

The court

finds that by rejecting the 800 Sylvan site, the Borough has

signaled its intent to continue its exclusionary practices.

It
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is clear to the court that without affirmative measures the
Borough’s failure to comply with its constitutional obligations
will continue. More opportunities, most particularly 800 Sylvan
will be squandered as the Borough continues to fail to take
affirmative measure which will result in the construction of
low— and moderate-income housing. Moreover, despite the Special
Master’s inference that Mr. Bernard’s change of philosophy
regarding the interpretation of the rule has to do with his
mercenary interests, the court finds his re-examination of the
rule and its intent to be logical and consistent with the
wording of the rule. The court affords Mr. Bernard’s opinion
great weight. It is seldom that the author of regulations,
albeit with input from many others, is available to explain to
the court the rationale behind the rules and commentary. What
Special Master’s do in crafting settlements and what courts find
in approving those settlements during Fairness Hearings 1is
different from a trial where the court must closely examine the
facts and the law, find the facts and apply the law. Here the
facts are largely uncontested. In settled cases, municipalities
have acknowledged to a greater or lesser extent their
constitutional obligation. While the guidance of planners and
Special Masters is of significance, it is the court which must
determine the law. Rather than parse through what COAH did or

didn’t do in the throes of its demise, or what Special Masters
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have done in attempting to navigate the troubled waters between
the constitutional mandate and the constituent demands of their
respective municipal assignments where political concerns speak
loudly, the clearest path for the court is to follow the rules
and the case law. If the rules are to be changed, the
legislature should undertake those changes. Here, the Special
Master proposed an original RDP of 143 to the hue and outcry of
FSHC and 800 Sylvan decrying what they characterized as a very
low number. Despite this, the Borough proposed to build just 57
100% affordable housing units, proposing an RDP of 77 with the
balance in rental bonus credits to which the court finds it is
not entitled. The Special Master has now recommended an
increase of the RDP to 156 which the court has declined to
accept for the reasons contained herein. The Borough has opted
not to pursue a negotiated resolution and sought determination
of the facts and issues by this court. The court finds the
Borough’s plan to be constitutionally non-compliant as agreed by
all experts who testified on the subject, save that of the
Borough.

The court pursuant to N.J.A.C. 5:93-4.2(f) balances the
need for low- and moderate-income housing, the size of the
Borough's obligation and the need for housing within the region
with the character of the site and the surrounding area. As set

forth in Judge Jacobson's decision, the need is large,
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calculated to be 38,228 low- and moderate-income units. As
noted by Mr. Bernard the region in which the Borough is located
includes land regulated by the Highlands which severely limits
land which will be available to accommodate higher density
housing.

In concluding sites A (20-32 Sylvan Avenue), C (1000 Sylvan
current LG), and D (800 Sylvan) are sites to be designated to
meet the unmet need, the court cites N.J.A.C. 5:93-4.2(h) which
provides that if the RDP is less than the municipal calculated
need, minus credits, pursuant to N.J.A.C. 5:93-3.4, the Council
shall review the existing municipal land use map for areas that
may develop or redevelop. The rule further provides that after
such analysis, the Council may require at least any combination
of the following in an effort to address the housing obligation:
zoning amendments that permit apartments or accessory
apartments, overlay zoning reguiring inclusionary development or
the imposition of a development fee consistent with N.J.A.C.
5:93-8; in approving an overlay zone the Council may allow the
existing use to continue and expand as a conforming use but
provide that where the prior use on the site is changed, the
site shall produce low and moderate‘income housing or a
development fee; or zoning amendments that include a development

fee.
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As noted by Mr. Bernard in his report, COAH explained the
intent of the Rule at N.J.R. 5770: The language 1is intended to
give the Council discretion in the appropriate method(s) to
capture the contribution toward affordable housing. Mr. Bernard
further noted, citing the 2001 COAH handbook that COAH
considered the entire unmet need as a goal to be met. Unmet
need is described in N.J.A.C. 5:97-5.3(a):

All components designed to address unmet
need as a part of a municipality's prior round
certification or judgment of compliance shall
continue in full force (for example, overlay
zoning shall be retained). Any affordable
housing units created thereunder shall be
credited toward unmet need until such time as the
municipality has provided for its entire unmet
need. During the Council's review of the
municipality's petition for substantive
certification, the Council shall review the
municipality's mechanisms to address unmet need
and may require the municipality to amend or add

additional mechanisms in accordance with (b)
below.

The court is likewise persuaded by Mr. Bernard's argument that
5:93-4.2(d), the RDP includes only vacant sites and sites that
are devoted to a specific use which involves relatively low-
.density development. Mr. Bernard noted that to interpret the
section to include redeveloping sites N.J.A.C. 5:93-4.2(9g)
allows a municipality to satisfy its RDP without zoning specific
sites included in the RDP calculation if the municipality can
address its entire RDP through other means. It would also

permit a municipality to exclude a developed site, offered for
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inclusionary development, from its response to its unmet need.
This, as Mr. Bernard points out in his report "creates perverse
incentives”. If an owner of a developed property comes forward
and offers its property for inclusionary redevelopment, that
property is included in the RDP and the municipality would be
free not to rezone it for inclusionary development. If the
owner withholds the property, the property is not included in
the RDP and COBH or the court may require the site to be rezoned
for affordable housing. Mr. Bernard opines, and the court finds
that this interpretation of the rule actually diminishes the
extent to which municipalities satisfy their constitutional
housing obligations. A municipality with one significant
developed but potentially redevelopable site can attempt to
"low-ball" the RDP of that site and then formulate a plan to
address its artificially small RDP without utilizing that site.
It couldbthen refuse to utilize the site to meet either its
artificially small RDP or its much larger unmet need. This
leaves the municipality with a large unmet need and with a site
that is indisputably suitable for inclusionary development but
not rezoned for that purpose. For these reasons the court finds
the developed sites, listed above, to include 800 Sylvan, should
be unmet need sites and directs they be rezoned for affordable
housing with the densities set forth in this opinion. The court

notes that the Special Master in her revised report also
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recommended that the court include 1000 Sylvan for an additiocnal
unmet need overlay zone. The court accepts this recommendation.

For the reasons set forth in Dr. Kinsey's, Mr. Bernard's
and Special Master Lonergan's report, the court rejects the
calculations of Mr. Mistretta in determining developable areas.
Those experts agree, and the court finds Mr. Mistretta failed to
follow the process set forth in N.J.A.C. 5:93-4.2 for
determining developable area. The court finds the developable
areas for sites to be as set forth in Table 1 of the Special
Master's revised report on pages 14 and 15.

The court finds 800 Sylvan to be available, suitable,
developable and approvable. The court finds the 800 Sylvan
proposes a substantial amount of affordable housing. 800 Sylvan
has also proved, together with FSHC, that the Borough’s HEPFA is
constitutionally non-compliant.

The court accepts the Special Master's recommendation as to
densities as set forth in her report on page 38, Revised Table 5
Master's 156 Unit RDP Recommendation, subject to two caveats:

(1) an increase on site A (20-32 Sylvan Avenue) if the Zoning
Board recommends a density higher than 20 units per acre. (2)
Sites 35-36 the court finds 10 units per acre 1s the appropriate
density although the court recognizes the Special Master's
comments that the "riparian corridor” will likely reduce the

practical density to 6 units per acre. The court accepts these
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recommendations, subject to the two caveats based on the need
for housing balanced against the character of the existing
neighborhoods where the sites are located.

With regard to the proposed 100% affordable municipal site.
The court finds that the Borough failed to disclose the
encumbrances on title in its application for release of Housing
Trust Fund funds to purchase the property, failed to disclose
the title issues in presenting its HEFSP, and failed to meet its
burden of presenting the court with a constitutionally compliant
HEFSP. The court has serious reservations about the viability
of the project which, in addition to the title issues include
possible underestimation of utility allowances, the proximity
of the proposed 57 units to the police and fire stations, the
proximity of the buildings to Hudson Terrace, the insufficiency
of parking and circulations of vehicle and pedestrian traffic,
failure to include demolition costs, the potential under
estimation of costs of new police, fire and community center and
the failure to provide a phasing program and eonstruction
timetable, which the court orders, on or before April 16, 2020.
The court further orders the Borough to provide, on or before
April 16, 2020, title assurance that the lots comprising the
properties on which the proposed 100% affordable project is to
be built are free from encumbrance as would prevent the

development. In the event such assurance is not provided to the
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satisfaction of the court, a hearing will be held on a date to
be determined regarding whether the Housing Trust funds expended
for the purchase of the property should be refunded to the Fund.
The court disagrees with the Special Master on the issue of
bonus credits for the rental units of the proposed 100%
affordable municipal project and will not award bonus credits.
The court agrees with Mr. Bernard and Dr. Kinsey that no basis
exists upon which bonus credits should be awarded. The court
rejects the basis proposed by the Special Master, that being
these units were not previously proposed by the Borough. No
units were previously proposed by the Borough. No units were

puilt in the Borough. As Judge Skillman wrote In the Matter of

the Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey Council

on Affordable Housing, 416 N.J. Super. 462 (App. Div. 2010):

The rationale under which the validity of rental
bonus credits have been upheld, even though they
decrease the total number of affordable housing units
that are created, is to encourage the construction of
more rental housing. This salutary objective is not
served by allowing a municipality to claim a rental
bonus credit for a planned affordable rental unit that
still has not been constructed more than a decade
after the expiration of the prior round periods for
which a municipality has unmet affordable housing
obligations.

To parse Judge Skillman’s decision by stating, as the
Special Master does, that the units for which the Borough seeks
bonus credits were not previously proposed is a grotesgue

contortion of Judge Skillman’s logic. Proposed but not built is
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not quantitatively different from never proposed and never
built.

The court directs the Borough to revise its zoning
ordinances in accordance with this decision within ninety (90)
days of this date. To assist the Borough the court will
continue the appointment of Special Master Lonergan and in
addition appoint Brian T. Campion, Esqg., Kelly Kelly Marotta &
Tuchman, LLC, Special Counsel and Administrator, at Borough’s
expense, to assist enacting and implementing the requirements of
the new regulations, compliant HEFSP, zoning, use, height, story
and densities for the proposed Borough overlay zones, the use of
affirmative devises and other activities designed to conform to
the Mount Laurel obligation as defined by the court. At the
end of the ninety day period, on April 16, 2020, the court will
hold a hearing on notice to all parties at which time the
Special Master will inform the court under oath, subject to
cross examination whether in her opinion the ordinance(s)
conform with the trial court's judgment. In the event the
Special Master is unable to so testify the court will consider
voiding all zoning ordinances of the Borough.

In the interim, the Builderhs remedy portion of the trial
shall proceed as previously scheduled on January 22, 2020.

The appropriate order has been entered.
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January, 17, 2020

Christine Farrington, J.S.C/[ret’d, t/a
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FILED

FEB 14 2020
SUPERIOR COURT OF N@'ﬂ&“ﬁfﬁi@%@é‘mm@mw
IN THE MATTER OF THE : LAW DIVISION: BERGEN COUNTY
BOROUGH OF ENGLEWOOD : DOCKET NO. BER-L-6119-15
CLIFFS : CIVIL ACTION

ORDER

This matter having come before the court for trial on
January 22, 2020 and February 5, 2020; and

The court having heard the testimony of witnesses,
arguments of counsel and considered the legal submissions of all
parties, and for reasons set forth in the attached Decision and
for good cause shown;

IT IS on this 12th day of February, 2020,
ORDERED:

The court having found previously found the Borough of
Englewood Cliffs to be constitutionally non-compliant, the court
grants 800 Sylvan Avenue, LLC a builder’s remedy having found
that the proposed plans meet the sound planning criteria and
there are no environmental or other constraints which would
prohibit the remedy for reasons set forth in the decision filed
this date;

The court further finds proposed Plan A to be the plan
which best meets sound planning criteria;

The court further grants 800 Sylvan Avenue LLC’s motion to
conform its pleadings;

The court further directs the Borough of Englewood Cliffs
to reserve capacity for all utilities and sewer capacity for all
sites designated for Mount Laurel housing, including but not
limited to 800 Sylvan Avenue, all properties designated for
rezoning, the overlay zones and proposed municipal site;

The court finds the restriction against parking contained
in a prior resolution pertaining to an application before the
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NOT TO BE PUBLISHED WITHOUT THE APPROVAL OF THE COMMITTEE ON
OPINIONS

SUPERIOR COURT OF NEW JERSEY

IN THE MATTER OF THE : LAW DIVISION: BERGEN COUNTY
BOROUGH OF ENGLEWOOD : DOCKET NO. BER-L-6119-15
CLIFFS :

CIVIL ACTION

FILED
DECISION ' FEB 12 2020

Trial: January 24 and February 5, 2020 CHRISTINE A. FARRINGTON,
J.S.C.

Decided: February 12, 2020

Honorable Christine Farrington, J.S.C., ret’d, t/a

Thomas J. Trautner, Jr., Esqg. and Marie Mathews, Esqg., Chiesa,

Shahinian & Giantomasi; Jeffrey R. Surenian, Esq., Jeffrey R.

Surenian & Associates; Albert H. Wunsch, III, Law Office of

Albert H. Wunsch appearing on behalf of plaintiff, Borough of

Englewood Cliffs.

Christopher Martin, Esq., Morrison & Mahoney appearing on behalf
of the Borough of Englewocod Cliffs Planning Board

Antimo A. DelVecchio, Esqg., and Daniel Steinhagen, Esq., Beattie
Padovano; and Thomas F. Carroll, III, Esg., Hill Wallach
appearing on behalf of Defendant- Intervenor 800 Sylvan Avenue,
LLC.

Joshua Bauers, Esqg., appearing on behalf of Fair Share Housing
Center.

Special Master, Mary Beth Lonergan, PP

This matter comes before the court for a determination
whether Defendant-Intervencr, 800 Sylvan Avenue LLC is entitled

to a builder’s remedy. The court previous revoked the Borough’s
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immunity and found that the Borough’s Housing Element and Fair
Share Plan was constitutionally non-compliant.

The following exhibits were marked into evidence:

DS1 Current conditions {previously DS 49)

DS12 Andrew Clark resume

DS15 Letter of Interpretation

DS37 Concept Plans AO3 and AO4

DS51 Concept plans

DS71 Photographs

DS72 Photographs

DS73 State Development Plan

DS68 Townhome designs

DS69 Townhome concepts

DS70 Building rear elevation

DS74 Concept Site Plan A revision date February 4,
2020

Defendant-Intervenor filed two builder remedy plans, here
referred to as Plan A and Plan B. The plans call for 600 units
and 617 units respectively, with full 20% set aside and the
appropriate bedroom mix and affordability categories. The
distinguishing factor between the two plans is Plan A calls for
intrusion into the front yard where parking, but not residences,
are prohibited as a result of a restriction contained in a

Planning Board resolution. The intrusion would result in a
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smaller parking structure near Hollywood Avenue and Floyd
Street.

The Borough opposes any residential development on the 800
Sylvan site.

800 Sylvan called Stuart Johnson. Mr. Johnson previously
testified on the issue of constitutional non-compliance and was
accepted as an expert in architecture and land planning. Mr.
Johnson described the site as currently existing, as he had
previously.

He testified the site slopes west to east and north to
south. It has frontage on Sylvan Avenue, Hollywood Avenue and
Floyd Street. Adjacent to the property are commercial and
office properties. The Borough Board of Education property is
located to the west. There are approximately five residential
houses on Floyd and Hollywood which are a minimum of 80 feet
from the property line. The park adjacent to Floyd Street has
ﬁennis courts and batting cages. The property 1s in close
proximity to a state park. The plan proposes the southwest
corner of the site will continue as it presently éxists, an
office building leased by Unilever.

Mr. Johnson identified DS-51 as redevelopment plan for 600
dwelling units, of which 20% or 120 units would be affordable.
Of the 600, 80 units would be attached for sale three-bedroom

townhomes. The plan proposes 520 rental units in two buildings.
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Mr. Johnson testified the townhomes offer a diversity of
housing on site and provides a true transition of scale and mass
to residences along Floyd Street. He testified the townhouses
would also help buffer the multi-family units.

A 1 ¥ level parking deck with 122 structured spaces was
proposed to be located on the remaining eight acres on which the
Unilever building is located in addition to adjacent 308 surface
parking spaces. He testified the proposed parking would be more
than sufficient for current and future uses. Mr. Johnson
testified currently Unilever has 250 employees of which 60%
utilize parking.

Additional on grade parking was proposed at front of the
Unilever building which intrudes into the restricted area. Mr.
Johnson noted that location of the surface parking at this
location was consistent with surface parking at the adjacent
CNBC site which has a setback of 74 feet. He noted further
south on Sylvan Avenue existing surface parking is closer to the
right of way. Mr. Johnson testified the compensating benefit
from the proposed front surface parking was the reduction of the
height of the parking deck at the rear of the property.

The height of the parking deck proposed is 1 * stories (25
feet at the Hollywood portion) with sloping from west to east

and the highest point along Floyd is 13 feet.
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He testified if front yard parking was disallowed the
parking garage would have to be increased one story to 2 *s
stories. The resulting height would be increased to 24 *s feet
along Floyd Street and 33 feet facing Hollywood. Mr. Johnson
testified the closest distance to Floyd Street from the parking
garage was more than 65 feet plus an additional 20 feet to the
curb line. The distance from parking deck to an existing
structure on Floyd Street would be approximately 145 feet. The
closest distance of deck is 145 feet from property line at
Hollywood and closest distance to a house on Hollywood is about
205 feet.

The existing structures on Hollywood and Floyd are
approximately 35 feet tall and therefore taller than the
proposed parking deck in Plan A.

Mr. Johnson testified the approximate height of the R&D
building is about 55 feet. The deck and building appear
comparable in height because of the sloping nature of the
property.

He testified proposed Building A is approximately 90 feet
from the R&D building which exceeded requirements for fire code,
light and air.

Mr. Johnson described DS-36 AO2 page 2 as showing 342
parking spaces on ground floor. Above the parking are 315

residential units on four levels with three open area court
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yards which facing east were proposed. Seventy-two of the units
will be affordable be distributed throughout building. Exterior
and finishes were proposed to be the same for all units. All
units will share the same building entry. Unit doors will be
side by side and the affordable units indistinguishable from the
market rate units. The proposed structure parking will include
342 spaces which would be screened with articulated windows.
Amenities would include a club room for private event and dining
room, gaming space, pool and barbeque areas and areas of passive
and active recreation. In addition to the structure parking 194
surface parking spaces are proposed.

Mr. Johnson testified DS-36-~A0l represents the ground floor
plan. He indicated where the restriction fell, part way along
the drive aisle. The restriction applies to parking only and
does not prohibit residential use within the restriction. He
testified approximately 50-60 parking spaces are proposed in the
location.

Mr. Johnson testified the ground level parking would have
punched windows making it comparable in design to the upper
story residential floors.

Mr. Johnson testified the parking supply for building A is
1.7 parking spaces to unit ratio. He testified 1.7 was chosen
as opposed to the RSIS which requires 1.8 depending on the

number of bedrooms. He testified in his experience there is a
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decline in auto ownership and in a building with a significant
number of one-bedroom units, many households would have a single
vehicle. He testified the proximity of the New Jersey Transit
bus route was also a factor in his determination. He testified
1.7 spaces per unit would meet market demand and testified there
could be additional parking provided under Building A if
required.

Mr. Johnson identified DS-36 A02 as the Building B
conceptual which proposes 205 apartment units, of which 157
would be market rate and 48 would be affordable units. He
testified Building B is predominately a four-story building at
grade. There is a small portion of the building which is 3-
story at grade and a small portion which is 5-story as building
steps with grading. The plan proposes three-story parking
garage with the entrance located at southern end of the
building. The main entrance proposed a U-shaped area drop off
area. There is proposed a center courtyard at grade with pool,
barbeque area and sunbathing deck. Mr. Johnson testified the
four-story portion of building is about 50 feet in height, a
small portion is 60 feet in height and the three-story portion
is 40 feet in height. Building B also proposed 1.7 parking
spaces per unit.

Mr. Johnson testified the plan did not envision any sharing

of parking between the Unilever use and residential use.



BER L 006119-15  02/12/2020 Pg 10 of 31 Trans ID: LCV2020292759

He testified there is shared entry and arrival sequence,
but no shared direct access to the Unilever facility.

Mr. Johnson alsc testified as to the townhouse component.
He testified the townhouse provided diversification to the
residential project and transitional scale from the apartment
buildings to existing residential and Board of Education uses.

He testified the townhouses would help define the street
scape along Floyd Street and provide buffering from the
apartment buildings.

The proposed eighty townhouses were designed as an enclave
and were proposed to have separate and dedicated access,
landscaped boulevard ingress and egress off Floyd Street. He
testified from a vehicular standpoint the only connection to the
rest of the project would be an emergency gate.

Mr. Johnson testified the townhouses were proposed to be
attached in clusters of three, four, five and six with one
cluster of seven. The buildings were proposed as three stories
with 2 car garages and driveway spaces. The townhouses would be
2800-3000 square feet per unit with pitched roofs, 42 feet high
from finished first floor level to roof.

He testified the proposed parking for the townhomes was
RSIS compliant at 2.5 parking spaces per unit, and more if the
driveway parking was included. He testified guest parking

spaces were also provided.
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Mr. Johnson testified that DS-37 was concept Plan B which
is an alternate plan in which proposed parking does not intrude
into the deed restricted area.

He testified DS-37 Concept Plan B depicts 617 units of
which 124 were affordable housing units. Building A and B
comparable to Concept A. Plan B also proposes 80 for sale
townhomes. In Plan B, Building A has 17 more units. The
building also continues to intrude into the restricted area but
is not violative of the restriction because the intruding
portion of the building contains only residences and no parking.
‘The parking proposed in Plan A, but lost in Plan B is replaced
by 81 spaces in a partial basement in Building A. The height,
scale and massing of the building all remain the same.

Mr. Johnson also testified the parking for the Unilever
facility had to be modified to respect the parking restriction,
by elimination of the parking in front of the building and
increasing the proposed parking deck by one story. He testified
that residential building footprint, setback everything else
remained the same, the height of the parking deck increased by
11 feet making the maximum exposure of the deck to Floyd Street
24 1 feet measured from adjacent grade and 33 feet measured from

adjacent grade on Hollywood Avenue.
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Mr. Johnson identified DS-35I as Illustrative theme
demonstrating exterior architecture for multi-unit buildings
consisting of masonry brick veneer and residential windows.

Mr. Johnson identified DS-35J as an Illustrative
illustration of amenities, showing the club amenity room,
private event room, fitness room.

DS~35K was identified as an Illustrative illustration of
the interior showing among other aspects the lobby lounge and
work cube areas.

DS-35L was identified as an Illustrative illustration of
the outdoor amenities, barbeque facilities, courtyard and pool.

DS-68 was identified as showing the front elevation of the
three story proposed townhomes. Mr. Johnson testified the scale
and typical elevations match product type being proposed and
were proposed to be articulated horizontally and vertically with
faux dormers on the roof.

DS-69 was identified by Mr. Johnson as showing a grouping
of four townhouses with masonry brick veneer.

DS-70 was identified as showing the rear elevation
illustration of a grouping of 5 townhomes.

Mr. Johnson testified the roofs would be pitched and would
have private decks 10 feet deep.

He testified all affordable units would be provided in the

rental component.
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In cross—-examination by Mr. Bauers of FSHC, Mr. Johnson
testified that the 120 affordable units would be located
Building A (72 units) and Building B (48 units) on a pro-rate
share basis. All of the proposed affordable housing would be
rentals. Mr. Johnson testified 24 one-bedrooms, 72 two-bedrooms
and 24 three-bedroom units were proposed.

He testified whether the court found Plan A or Plan B to be
acceptable, all affordable units would be rentals. He testified
there would be an additional four affordable units if Plan B
were chosen. He testified at least 13% of the units would be
very low-income units and the breakdown of bedrooms would be
FSHA compliant.

Patricia Ruskan, P.E. was called by 800 Sylvan. Ms. Ruskan
was previously accepted by the court as an expert in Civil
Engineering. Ms. Ruskan identified DS-35A as an aerial view of
site. She testified she had visited the site the previous week
and took photographs which she identified as the photographs in
DS-71.

The photographs showed the existing conditions of the
property along Floyd Street near Hollywood Avenue, Allison Drive
and from the school property. Generally, the photographs showed
a sparse buffer consisting a small deciduous trees with a small

number of evergreens.
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Other photographs showed the cul-de-sac toward the
municipal recreation area and a “tot” lot at the park. Ms.
Ruskan testified the pictures confirmed her earlier testimony
that the trees had elevated canopies and provided little
buffering. She testified she was familiar with the landscape
plans of 800 Sylvan LLC which provided better landscape options
including 8-10-foot evergreen trees. She testified the walk
from Allison Road to the tot lot took approximately 4 * minutes.
Based on that she testified she considered the recreational area
to be a nearby amenity.

Ms. Ruskan testified she had previously prepared an exhibit
which showed building and parking setbacks for buildings along
Sylvan Avenue. Ms. Ruskan identified DS-72 as setbacks which
exist today. She testified 700 Sylvan is located 135 feet from
building to right of way and closest its closest surface parking
is 65 feet away. The CNBC building is 60 feet from the right of
way and surface parking is 75 feet from right of way.

Ms. Ruskan testified there are also numerous properties
along Sylvan Avenue where the buildings and parking are closer -
15 feet, 28 feet, 86 feet, "as you look further south things get
much closer.” She testified the new LG building is 69 feet from

Sylvan Avenue.
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Ms. Ruskan testified the LG north parking structure is
stories in height with the south wing one level of parking

running south to north with three levels above.

4

Ms. Ruskan testified LG had steep slopes greater than 15%

that were developed and were constructed upon with no issues

raised.
With regard to the wetlands on the 800 Sylvan site she

testified wetlands would not be a problem for development

proposed. She testified the total acreage of wetlands is very

small totaling .271 acres in six areas.

Ms. Ruskan testified the storm water management

requirements could be met and that she had advanced storm water

management as part of the wetlands management permit submitted

on December 2019.

She testified the existing impervious coverage on site
as per DS-35A 51.5% and 64.2% was proposed. She opined the
project could be constructed with sound engineering design.

On cross-—examination by Mr. Reagan, attorney for the
Special Master, Ms. Ruskan testified she would recommend a
sidewalk on Floyd Street to intersect with the connector in
proposed project to Floyd Street.

Plaintiff next called Andrew Clark who was accepted by

court as an expert in Wetlands Science.
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Mr. Clark testified he had co-authored the letter report
previously marked as DS-15 which speaks to an Letter of
Interpretation verifying wetlands location on a subject property
and which he says validated the delineation his company found in
field.

He testified a permit application was filed in December
2019 for a Fresh Water General Permit Number 6 for filling of
the isolatedeetlands on the site. He testified a general
permit is supposed to be an easy permit to obtain, the main
criteria for such a permit is that the wetlands are isolated
which he testified the subjects are. He testified the wetlands
for which a permit is sought cannot exceed one acre, provide
habitat for threatened or endangered species and cannot be an
EPA priority. He testified none of these criteria apply to the
subject wetlands and he did not foresee any issues with the
issuance of a GP6 permit.

800 Sylvan next called Art Bernard who the court accepted
an expert in professional planning with expertise in Affordable
Housing. Mr. Bernard testified he had reviewed the developers
proposed builders remedy plans. He testified the standard to
grant builder’s remedies was established by the Supreme Court
and entitles 800 Sylvan to the remedy‘where there are no
environmental or other substantial planning concerns such that

the plan is not contrary to sound land use planning. Mr.

14
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Bernard testified both proposed plans were consistent with sound
planning and there were no environmental concerns. He testified
he believed Plan A to be a better plan primarily because parking
deck 1is substantially lower with modest encroachment into
restricted area. He testified there is a balancing test which
attempts to balance an appropriate response which promotes
general welfare and addresses needs of New Jersey citizens. He
testified the need for affordable housing is very important and
it is the only land use of which he is aware which is a
constitutional obligation.

He testified affordable housing is particularly significant
in Englewood Cliffs because in all the time New Jersey has
mandated affordable housing, the Borough has not provided a
single unit.

Mr. Bernard testified it was established in Phase I of the
trial that 96% of Borough’s housing stock is single-family
detached homes. The demographics of population show there are
much lower percentage of lower income households, African
Americans and Latinos in Englewood Cliffs because of the housing
stock.

He testified the State Plan is significant because it is a
document adopted by State Planning Commission. He testified the
Borough lies in Planning Area I which is designated as the area

where much of the State’s growth is to take place.
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Mr. Bernard testified that the 800 Sylvan site does not
have environmental concerns that he is aware of which were not
addressed by Ms. Ruskan or Mr. Clark. He testified the site is
sewered and has water.

Regarding access Mr. Bernard testified the site has access
from Floyd Street and Hollywood Avenue, with Floyd street having
30 feet of cartway. He testified Sylvan Avenue is a state
highway with traffic controls. There is a bus stop in front of
site. He testified Sylvan Avenue ties into Palisades Interstate
Parkway.

He testified the site has access to regional employment,
shopping, transportation.

He testified to the west there are schools and recreation
facilities, to the east there is Sylvan Avenue and beyond that
hiking, a boat launch, and bird sanctuary.

Mr. Bernatd testified the proposed density of 30 units per
acre was consistent with sound planning practices and the State
Plan endorses higher densities.

He testified Judge Jacobson has determined the regional
need which exceeds 38,000 affordable housing'units and the
ability to satisfy that need is limited by the restrictions of
the Highlands Region of which Englewood Cliffs is not part.

He testified he was present during the first phase of the

trial and was aware the Borough had taken position that site is
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too isolated to support density. Mr. Bernard testified the site
is not in downtown area, but few of the housing units in
Englewood Cliffs were.

He testified the proposed townhomes provided a good
transition. He testified no buffer was required between
residential buildings and the proposed townhomes did not need to
be screened as they will be very attractive.

When shown DS-36 Mr. Bernard testified that the locations
of the driveways internal to the site was a good plan because it
would allow for uninterrupted landscaping. He testified the
developer was more than willing to extend the sidewalk to the
municipal park. He testified the proposed building setbacks met
or exceeded those existing along Sylvan Avenue.

He testified Plan A in which the proposed parking deck
would be one story less was the better plan.

He testified the proposed buildings would not generate
noise or emissions, and would not deprive each other, the
Unilever building or the CNBC building of air or light and the
setbacks were appropriate.

Mr. Bernard found the recreational amenities to be adequate
for proposed Buildings A and B in conjunction with the nearby
municipal amenities and state park.

Mr. Bernard noted that the townhomes did not have private

recreational facilities. He testified data from Rutgers
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University shows that expensive townhomes do not generate school
age children.

He testified he was present during Mr. Johnson’s testimony.
Regarding his testimony on bedroom and income distribution he
testified the affordable units would be dispersed throughout the
apartments. He testified the developer would comply with all
requirements to include income mix, marketing and units for very
low-income families.

He testified the site is relatively constraint free, the
height and mass of the apartment buildings are compatible with
adjacent office uses; the townhouse use is an appropriate
transitional use between the school and the few existing single-
family homes and apartments.

Upon cross-examination by Mr. Bauers, Mr. Bernard testified
the development would comply with the Uniform Housing
Affordability Controls (UHAC) regulations with the appropriate
bedroom and income mix. He testified the phasing requirement
would be complied with and affirmative marketing would be
undertaken. The deed restrictions would comply with the
regulations.

On cross examination by Mr. Reagan, Mr. Bernard agreed that
access to Floyd Street through the townhomes development would

be shorter and could be located between the buildings and CNBC.
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He testified the rents for the units would cover the
amenities and the affordable units would not be charged for
their use.

When the trial continued February 5, 800 Sylvan recalled
Mr. Johnson in conjunction with concerns expressed by the
Special Master relative to recreation on the proposed site
plans. Mr. Johnson identified DS-74 as the'Concept Site Plan
for Plan A which he testified was last revised on February 4,
2020. He testified the sheet did not change Concept A plan
previously submitted as to site metrics, location or footprints,
all of which remained the same. He testified the revised sheet
highlighted outside recreation areas.

He testified Building A had three open air courtyards. The
central courtyard has a pool and deck area of approximately 2800
square feet with seating areas for sunbathing, barbequing,
outdoor seating and dining. It includes a natural gas fireplace
and would be adjacent to interior Club Room, gaming room and
private dining. He testified inside there would be golf and
soccer stimulators. There would be direct connectivity between
outdoor and indoor recreation. He identified a toddler play
area, adjacent to an indoor play area, geared to children 2-7
years of age and a passive play/fitness area with artificial
turf approximately 40’X 50’7, or 2000 square feet, and suitable

for light ball play volleyball, bocce, outdoor movie
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screenings, and outdoor yoga. An indoor area was proposed to be
500 square feet and geared to children 1-6. He testified each
residential unit on the courtyard has private patio area
screened with hedges. These private areas were netted out of
the public recreaticnal areas.

Mr. Johnson testified Building B has a courtyard behind the
main entry. The plan proposes 8500 square feet of internal
recreation for Building B in addition to the open-air courtyard
and 2800 square foot pool area.

He testified to the west of Building B a multi-purpose
recreation area of approximately 8800 square feet was proposed,
inclusive of a toddler playground area. The multi-purpose
recreation area was proposed to be 160 feet long and 30-70 feet
wide.

He testified the revised drawing showed the proposed
sidewalk extending to the multi-purpose recreation area. He
testified the sidewalk was further proposed to be extended out
to Floyd Street for access to Borough recreation areas. He
testified the developer also proposed a sidewalk along Floyd
Street and extending behind the CNBC building

Mr. Johnson testified the proposal for both Building A and
Building B included a hotel style lobby with charging ports,

wifi, workspaces and fireplace.
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He testified the club room would also include a fireplace,
wifi and direct access to outdoor areas. The private event room
was proposed to be between 800-900 square feet. Both buildings
would also have state of the art fitness centers of 1500-2000
square feet. He testified the proposed amenities are above
market standards.

On cross-—-examination by Mr. Bauers, Mr. Johnson testified
that the residents of both buildings would have cross access,
including to the pools. The residents of the townhouses would
have access to outdoor areas.

He reaffirmed that the plan for integrating the affordable
housing units was to spread them throughout the two buildings on
a pro-rata share meaning there would be more units in Building A
than Building B.

In response to cross-examination by Mr. Trautner on behalf
of the Borough, Mr. Johnson testified that the calculations used
in designing the recreation spaces were based in part on bedroom
distribution. He testified for one-bedroom units the occupancy
would typically be one or two persons. He testified there was
no calculation made for school age children.

800 Sylvan rested and the court called Special Master Mary
Beth Lonergan to testify.

Ms. Lonergan testified that the Supreme Court in Mt. Laurel

IT, South Burlington County N.A.A.C.P. v. Township of Mount
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Laurel, 92 N.J. 158 (1983) ruled a builder’s remedy should be
granted unless because of environmental or some other reasons it
would be against sound planning. She testified the revised
plans proposed by 800 Sylvan meet the sound planning criteria
and there were no environmental or other reasons which dictated
against the granting of the remedy.

Ms. Lonergan noted, as did Mr. Bernard, that 800 Sylvan’s
site is in Planning BArea I which is the preferred location for
inclusionary and redevelopment sites pursuant to the State
Development Plan

Ms. Lonergan recommended that water and sewer capacity
should be reserved for this inclusionary development and other
affordable sites in the Borough and the court so orders.

Ms. Lonergan testified that she is comfortable with the
site access and urged the Borough to support 800 Sylvan’s
proposal to apply to NJDOT for a left turn lane from northbound
Sylvan Avenue into the site.

Ms. Lonergan testified that she supports the introduction
of single-family attached townhouses as they will make the
overall development of the site more feasible. She further
endorsed that townhouse use as a transitiénal use, agreeing that
they would help buffer the massing of the apartments from the

single~family homes.
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Ms. Lonergan testified the height and massing of proposed
Building A and Building B were consistent with surrounding area
massing.

She testified that removal of the front yard parking
restriction would result in a lower rear parking deck structure
and that proposed structure would be below the tree line and
effectively buffered from the single-family homes on Hollywood
Avenue. The Special Master testified it made sense for the
court to remove the restriction which is in keeping with
appropriate buffering and landscaping.

Ms. Lonergan testified she appreciated the Floyd Street
pedestrian and bicycle access and stated the enhanced access
from the site to the Borough park was an important component to
her finding that the proposed active and passive recreation was
sufficient for the site.

Ms. Lonergan endorsed the developer's plan that the
affordable units would be fully integrated on every floor
without identification from halls or exterior doorways.

She testified as to the UHAC standard and state law and
agreed that the actual income breakdown by very low or moderate
income could be worked out with FSHC and herself and the
developer on a later date.

She testified that she supported the proposed building

setbacks between the Unilever building and proposed residential
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apartments. She further supported the potential emergency
access between residential complex and Unilever stating this
issue is appropriate for determination at site plan review, as
was the full sidewalk plan, landscaping and buffering.

Ms. Lonergan testified that as a result of the plan
revisions testified to by Mr. Johnson relative to active and
passive recreation spaces, she had no concerns regarding open
space and recreation of a substantial planning nature and
testified 800 Sylvan had adequately addressed recreation. She
opined that Dr. Kinsey’s finding regarding a Wall Township
application which concerned a very isolated site, and referred
to by Mr. Mistretta, did not ha&e application in this matter.
She testified that she had searched for nationwide standards,
and did not find anything specific for this site, as the
national standards are geared to what a municipality should be
providing to its residents as a whole. She testified it is
common for a town to reserve land for open space. However, she
testified because this is an important inclusionary development
site for the Borough, and one of a very few sites which may be
developed, she did not think the focus should be on green fields
or a 30% open space requirement. She testified she concluded
from Mr. Johnson’s testimony that the proposed development would

have approximately 1 * acres for active and passive recreation.
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She testified that important to making the determination
that 800 Sylvan has addressed active and passive recreation
appropriately was consideration of the location of the site
which is directly across the street from school area, and a
short distance from the only Borough owned play area not
associated with a school.

Ms. Lonergan concluded that the 800 Sylvan site does
address sound land use planning concerns and she saw no
environmental or other substantial planning concerns that should
prohibit 800 Sylvan from being awarded a builder’s remedy.

On cross examination by Mr. Bauers the Special Master
testified that the most recent version of UHAC was adopted in
2004. The State Falr Housing Act was amended in 2008 and
increased the amount of very low-income housing to 13% of all
affordable units. Very low income means at or below 30% of the
median income.

On cross examination by Mr. Trautner regarding the
applicability of the Wall Township case and Dr. Kinsey, the
Special Master referred to Dr. Kinsey’s report from 2005, pages
18 and 19, and read two paragraphs into the record in which Dr.
Kinsey commented on that the apartments proposed were isolated
from safe access to offsite recreation.

Essentially for the reasons testified to by Special Master

Lonergan and supported by the other expert witnesses produced by

25



BER L 006119-15  02/12/2020 Pg 28 of 31 Trans ID: LCV2020292759

800 Sylvan, particularly Mr. Bernard, and undisputed by the
Borough and the Planning Board which produced no witnesses to
the contrary, the court finds 800 Sylvan Avenue LLC is entitled
to a builder’s remedy. As noted by Ms. Lonergan, our Supreme
Court in Mount Laurel II wrote at page 330:

As previously explained, builder's remedies will

no longer be "rare" and will be granted as a matter of

course where (i) the plaintiff-developer will provide a

substantial amount of lower income housing, and (ii)

the proposed project accords with sound land use

planning. .

The court finds that 800 Sylvan proposes to provide a
substantial amount of lower income housing and the proposed
project accords with sound land use planning.

The court further finds, based upon the unrefuted testimony
of the Special Master and Mr. Bernard that Plan A, which
includes an area of front yard parking with the concomitant
result of reducing the height of the proposed parking deck, is
the plan which best meets sound land use planning criteria.

800 Sylvan Avenue LLC the concluéion of its case moved to
conform its pleadings to remove the parking restriction‘which
may prohibit the front yard parking called for in DS-36 from
being constructed.

800 Sylvan argued that the restriction was imposed by the

planning board as a condition related to the construction of an

office building on the site. 800 Sylvan further argued that
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circumstances had changed by virtue of the proposed project and
that the Borough had permitted front yard parking on various
other sites on Sylvan Avenue.

The Borough and the Planning Board objected.

This court previously addressed the issue of the
restriction in a prerogative writ action on February 22, 2019,

800 Sylvan Avenue LLC v. Planning Board of Englewood Cliffs,

BER-L-9088-17, wherein the court found on page 28-30 that the
restriction was imposed by the Planning Board as a condition of
approval for a prior approval on the property and contained in
the prior approving resolution. The court found 800 Sylvan was
entitled to appiy to the Board to reconsider the previously
imposed restriction which could be modified by the Planning
Board. 800 Sylvan argues the restriction is not analogous to

the restriction in Soussa v. Denville Twp. Planning Bd., 238

N.J. Super. 66 {(Rpp. Div. 1990), citing an unpublished Appellate
Division case in which the Appellate Division found an approval,
which included a condition of no further improvements to
increase lot coverage or disturbance of the “Crest Line,” in a
resolution which was recorded not to be analogous to Soussa, but
only a notice to future owners that they would be prohibited
from future development which would increase lot coverage or
disturbed area without first seeking approval from the zoning

board. The Borough argues that the restriction is analogous to
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the one in Soussa and 800 Sylvan is required to bring an action
to quiet title. In Soussa, in return for approval granting for
major subdivision approval for nine building lots, the Soussas
agreed that a remaining 20.22-acre tract of land would be
unavailable for future subdivision and development on that tract
would be limited to a single one-family residence. The Soussas
executed a new deed with the restrictive covenant which conveyed
the property from the Soussas as grantors to themselves as
grantees. Subsequently, the Soussas filed an application for
subdivision which the Board declined to hear based upon the deed
restriction. The court in Soussa found that although an
applicant is free to make a new application to a board which had
previously denied the application and such is not barred by res
judicata, the restriction in the deed in Soussa read the
restriction was required so “that there be adequate protection
afforded the township and the general public. . .” The court
found that language intended to make the public of the Township
a third-party beneficiary of the covenant in the deed and the
Township was entitled to maintain an action to enforce it and
was a necessary party. to any action to lift the restriction.

The court has no evidence before it that the parking
restriction was other than that contained in a prior resolution
of approval which was recorded. There is to the court’s

knowledge no separate deed and no language which would suffice

28



BER L 006119-15  02/12/2020 Pg 31 of 31 Trans ID: LCV2020292759



BER L 006119-15  04/17/2020 Pg 1 of 11 Trans ID: LCV2020733158

FILED

APR 17 2000
SUPERIOR COURT @HRIS'E!ENEWNGTQN
IN THE MATTER OF THE : LAW DIVISION: BERGEN COUNTY
BOROUGH OF ENGLEWOOD : DOCKET NO. BER-L-6119-15
CLIFFS : CIVIL ACTION
ORDER

This matter having come before the court pursuant to
provisions contained in the orders of the court dated January
17, 2020 and February 25, 2020 which required the Borough of
Englewood Cliff to adopt ordinances as directed on or before
April 16, 2020; and the court having scheduléd a hearing on
April 21, 2020 to receive the testimony of the Special Master
regarding the Borough's compliance which for the reasons which
follow has been rendered moot.

The Borough of Englewood Cliffs having‘refused to abide by
the orders of the court so advising the court by various
correspondence from its counsel as well as having passed
Resolution 20-70 on March 11, 2020 stating, "The Bofough is not
willing to rezone the sites the Court has ordered it to rezone,
enable the developers to argue that they have vested rights
merely by filing a development application and thwart the
Borough's ability to meaningfully secure appellate court review

of rulings with which it disagrees for reasons the Appellate
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Division might very well find compelling[;]" and the Special
Master, Mary Beth Lonergan having affirmed to the court that the
Borough refuses to comply; and for good cause shown;

IT IS on this 17th day of April, 2020,
ORDERED:

1. The court reserves the right to address the Borough's
contempt of the orders of the court on.a later date. However,
in the face of the Borough's deliberate failure to comply the
orders of the court, particularly, but not limited to its
failure to adopt the ordinances as directed "under protést,"
thereby preservinglits rights on appeal, there are consequences.
The court now voids thé zoning ordinances of the Borough and
appoints by separate order of the Honorable Bonnie J. Mizdel,
A.J.S.C, the Hon. Maurice J. Gallipoli, (ret) as Special Hearing
Officer for purposes of ?eviewing and making recommendations to
this court as to the site plan proposal of the Intervenor-
Defendant/Counterclaimant 800 Sylvan Avenue (hereinafter the
Builder) in acéord with the procedures set forth in Cranford

Development Associates. LLC. et al's v. the Borough of Cranford

et als., 445 N.J. Super. 220 (App. Div. 2016). The Planning
Board and its experts, including its engineer and the Borough
Planner shall be permitted to participate in the hearing as

directed by the Special Hearing Officer and further elucidated
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in this order. However, the participation of the Planning Board
or the failure of the Planning Board members to participate or
constitute a guorum shall not delay, thwart or cherwise impede
the hearing. The Special Master and Ms. London shall assist the
Special Hearing Officer and shall provide an initial procedural
memorandum to all parties. The Planning Board members shall be
provided copies of the Builder's plans and supporting documents.
The Special Hearing Officer shall undertake the following
specific tasks in the review, evaluation and recommendation as
the Builder's site plan application:
A. Conduct a hearing on public notice as to all aspects of the
Builderfs site plan application for the purpose of rendering a
recommendation to the Court as to whether the Court should enter
an order and judgment approving, denying, or approving with

conditions the Builder's site plan application.

B. The Builder's site plan application shall be deemed a fully
conforming "as of right" application in accordance with proposed
zoning regulations the Builder shall submit with its site plan
submission, which shall be deemed to be the standards applicable
to the Builder's proposed site plan. The Builder is encouraged
to incorporate existing Borough standards for similar types of
housing as is reasonably practicable. The Special Master may
make such recommendations as to the proposed zoning regulations

as she deems appropriate for the protection of the public

3
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health, safety and welfare and in furtherance of sound land use
planning principles. The Special Hearing Officer shall review
the site plan application and shall grant preliminary and final
site plan approval, with or without conditions, unless the
Special Hearing Officer concludes that the site plan application
is clearly contrary to sound land use planning principles or
environmental concerns. Compliance with Residential Site
Improvement Standards ("RSIS") shall be dispositive as to all

residential design elements governed by the RSIS.

C. The Builder may elect to include nonresidenfial components
as part of its site plan proposal before the Special Hearing
Officer, but only on notice to and with the consent of the
Borough, Fair Share Housing Center, the Special Master and the
Special Hearing Officer. Upon approval by the Court, the
nonresidential components may be included in such relief as may
be granted by this Court upon recommendation of the Special

Hearing Officer.

D. Thirteen (13) sets of the Builder site plans, reports and
supporting documentation shall be filed with the following
persons at least sixty (60) days prior to the hearing date

scheduled before the Special Hearing Officer:

Honorable Maurice J. Gallipoli, J.S.C., ret'd, Special Hearing

Officer;
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Mary Beth Lonergan, P.P., Special Master;

Leslie London, Esqg., Special Counsel and Administrator
Thomas Trautner, Esqg., Borough attorney;

Jeffrey R. Surenian, Esqg. Borough attorney;

Albert Wunsch, III, Esq., Borough attorney
Christopher E. Martin, Esqg., Planning Board Attorney;
Michael Mistretta, P.P., Borough Planner;

Borough Engineer

Planning Board Engineer

Borough Consfruction Official

Borough Clerk

Joshua Bauers, Esqg. of Fair Share Housing Center shall be copied
on all submissions té the Special Hearing Officer, which
submission may be accomplished electronically;

In addition, eleven (1l1l) sets of the Builders' site plans,
reports and supporting documentation shall be filed with the
Borough Planning Department for distribution to other experts
and officers of the Borough as the Borough deems appropriate. In
the event the Borough requests additional submission sets of

plans, such requests shall be directed to the Special Master,
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who will determine what, 1f any additional submissions of

Builder's site plans are to be submitted to the Borough.

E. The Builder shall post a professional review escrow fee for
the review of the Builder's site plan application as required by
the Borough Ordinance with the initial submission. Any
supplemental escrow request by the Borough shall include the
basis for the additional escrow request and be directed to the
Builder and Special Master. The Special Master shall resolve any

and all disputes as to supplemental escrow requests.

F. The Borough shall conduct a substantive review of the
Builder's submission, and may engage the Planning Board, Borough
staff and other Borough professionals in the review of the
Builder's submission as the Borough deems appropriate. All
responsive réports, requests for additional information and
comments by the Borough shall be filed with the Special Hearing
Officer, Special Master and applicable Builder at least thirty
(30) days prior to the hearing date. The Builder may be asked to
submit additional information, feports or studies by the
Borough, with such requests being made at least thirty (30) days
prior to the hearing date. Such request should be made promptly
upon determination by the Borough, and any objection to such

additional submission shall be resolved by the Special Master.
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In no event shall the submission of such additional information
delay the hearing date. Any supplemental Borough review
submission shall be filed with the Special Hearing Officer,
Special Master and applicable Builder no later than (14) days
prior to the hearing date. The Special Master shall serve as the
nonbinding arbiter of any disputes relating to the submissions

and reports on Builder's site plans.

G. Public notice of the hearing before the Special Hearing
Officer shall be provided in accordance with N.J.S.A. 40:55D-12,
~which notice shall be provided by the Builder. All documents,
reports, plans and other data in support of the Builder's
submission shall be on file with the Borough Planning Office and
the Office of the Municipal Clerk at the Borough Municipal
Building at least ten (10) days prior to the hearing date. The
Builder may respond to Borough reports and comments at the

hearing date, in accord with customary Planning Board practice.

H. The Special Hearing Officer shall conduct the proceedings
in accord with the requirements of the Municipal Land Use Law,
N.J.S.A. 40:55D-10. The Builder shall present such expert
festimony as it deems necessary to demonstrate that the
Builder's proposal meets sound land use planning principles and
satisfies applicable environmental regulations. The Builder

shall present its testimony and evidence in support of its site
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plan, which may be subjected to cross-examination. Following
completion of the Builder's testimony and evidence, the Borough
may present ite response and testimony regarding the Builder's
siteiplan, which also may be subjected to cross—-examination. The
public and all interested parties shall be allowed to comment on
and/or present evidence and testimony either for or against the
Builder's site plan upon the conclusion of the Borough's
presentation. The Special Master shall participate %n all
hearings before the Special Hearing Officer and shall provide
such planning review and testimony as may be deemed necessary by
the Special Hearing Officer. The Builder shall identify all
other Federal, State and ancillary governmental permits and
approvals that are required for the Builder's project, and the
satisfaction of these ancillary permit requirements shall be a
eondition of any order approving the Builder's application.

In the event the Special Hearing Officer requires
additional expertise by separate expert review of the Builder's
site plen, the Special Hearing Officer may engage such
additional experts as the Special Hearing Officer deems
appropriate, upon notice and consultation with the Court and all

parties.

I. All hearings conducted by the Special Hearing Officer shall

be in the Superior Court of New Jersey in Hackensack during
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regular court hours, at a courtroom designated by the Court. The
Builder shall secure a transcript of each hearing on an
expedited basis, to be paid for by the Builder, and shall
distribute copies of the hearing transcripts to the Borough, the

Special Hearing Officer, Special Master and Ms. London.

J. All costs for the Special Hearing Officer, and any expert
retained on behalf of the Special Hearing Officer, shall be
equally shared betwéen the Builder and the Borough. All costs
associated with the Special Master and Ms. London shall continue

to be borne by the Borough.

K. Upon conclusion of the hearing, the Special Hearing Officer
shall provide the Court, the Borbugh and the Builder with its
recommendation as to whethervthe Builder site plan should be
approved, denied, or approved with conditions in the form of a
resolution. Any comments or objéctions to the Special Hearing
Officer's recommendations set forth in the resolution shall be
filed with the Court no later than ten (10) days from the date
of the recommendation. The Special Hearing Officer shall set
forth such fiﬁdings of fact and conclusions necessary to
appropriately summarize the evidence presented, so as to enable
the Court to enter judgment. The Court's order as to the site

plan shall be considered a preliminary and final site plan
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approval for purposes of filihg an application for a building
permit.

The court continues and expands the scarce resource
provisions of the February 25, 2020 order with regard to all
utilities and sewer capacities to include land, finding land to
be a scarce resource.. All zoning, land use, and development
ordinances of the Borough of Englewood Cliffs, including site
plan and subdivision ordinances, are hereby suspended and
rendered ineffectual relating to any and all future land use,
construction, or development efforts in the municipalities. Such
ordinances shall be treated as advisory énly and shall serve as
commentary to serve the Special Hearing Officer. Until further
order of this court 1) no development applications shall be
reviewed by the municipalities’ boards of adjustment or planning
boards and 2) no building or other land use permits shall be
issued by any officer, agent, or employee of the defendant
municipalities, except (a) those necessary to implement
inclusionary housing; and (b) those for renovations of existing
one- and two-family houses. Said ordinances, however, shall
continue in full force and effect for all uses and structures
that currently exist (meaning that there is a valid certificate
of occupancy or building permit in effect) in order to prevent
the illegal use of land and structures. Uses and structures that

have been approved by a local construction official, zoning

10
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officer, board of adjustment, or planning board but have not yet
commenced operation or begun construction are prohibited from
commencing operation or beginning construction until reviewed
and approved by the Special Héaring Offic‘er for compliance with

this judgment.

CHRISTINE FARRINGTON, J.S.C., ret’

11
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Prepared by the Court:

! ,é"ﬂy’ ﬁio‘. ji;, p -
IN THE MATTER OF THE APPLICATION SUPERIOR COURT OF NEW JERSEY
OF THE BOROUGH OF ENGLEWOOD BERGEN COUNTY: LAW DIVISION

CLIFFS - DOCKET NO. BER-L-6119-15

ORDER

This matter having come before the court upon its own motion for the following
purposes:

WHEREAS, the court has entered an order finding the Borough’s Housing Element and
Fair Share Plan constitutionally non-compliant;

WHEREAS, the court has entered an order compelling the Borough to revise its
ordinances to comply with the decision and order of the court entered on January 17, 2020 within
120 days;

WHEREAS, the 120 days have expired as of April 16, 2020 and the Borough having
failed to revise said ordinances;

WHEREAS, the Special Master has filed an certification on April 17, 2020 in which she
attests to the failure of the Borough to comply;

WHEREAS, the court has determined to appoint a Special Hearing Officer to hear and
recommend to the court approval, denial or approval with conditions of 800 Sylvan Avenue's

builder's remedy site plan; a
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Accordingly, for the above reasons and other good cause shown,
7Y
IT IS on this” day of April, 2020

ORDERED:

Honorable Maurice J. Gallipoli, J.S.C., ret'd is hereby appointéd Special
Hearing Officer . Judge Gallipoli shall be compensated at the rate of $525 per hour.
The fees charged by Judge Gallipoli, will be paid as per the April 17%, 2020 order
of the Honorable Christine Farrington, J.S.C., ret'd, t/a;
Judge Gallipoli's monthly invoices shall be submitted to Special Master Lonergan
who shall include Judge Gallipoli's invoices in her monthly invoices to the Borough and 800
Sylvan Avenue for payment which they shall share equally. If the Borough and/or
Defendant/Intervener contests any charges, they shall notify Special Master Lonergan and
attempt to resolve the disagreement; failing to do so, either party may bring the dispute to

Judge Farrington for resolution.

4

’ﬁoWizdol, AJSC
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A

']_“
S SUPERIOR COURT OF NEW JERSEY
“\g‘\\\“ 350 LAW DIVISION:
o BERGEN COUNTY
IN THE MATTER OF THE
APPLICATION OF ENGLEWOOD DOCKET NO. BER-L-6119-15

CLIFFS, COUNTY OF BERGEN
CIVIL ACTION

ORDER

This matter having come before the Court on May 22, 2020 on
the application of Movant Fair Share Housing Center, through its
counsel, Joshua D. Bauers, Esq., for an Order In Aid of Litigant’s
Rights, requiring the Borough of Englewood Cliffs (the “Borough”)
to move forward with the municipal site, and the Court having
considered all filed written submissions and heard and considered
the oral argument of all counsel, and for good cause shown;

IT IS on this 8th day of June, 2020 ORDERED:

1. The Court reserves the right to address Fair Share Housing
Center’s Motion In Aid of Litigant’s Rights against the
Borough of Englewood Cliffs on a later date for the reasons
set forth herein.

2. In light of the fact that the Borough has refused to adopt a
compliant plan and the necessary implementing ordinances by
April 16, 2020 as Ordered by this Court, the Court hereby
finds that prior to the Court making such a determination
concerning whether to Order the specific 100% municipally
sponsored affordable housing development proposed by the
Borough in its 2019 adopted housing element and fair share
plan, or Order the Borough to replenish the Affordable Housing
Trust Fund (“Trust Fund”) of all sums expended from the Trust
Fund for the Borough site and Order any future use of the
Trust Fund, there is a need for the preparation of a compliant
plan to address this Court’s January 17, 2020 decision and
issues raised therein with respect to the municipal site,
and including, but not limited to, 100% Affordable Housing
sites and Inclusionary Zoning sites.

3. Consequently, in furtherance of the need for a compliant plan
to address this Court’s January 17, 2020 Order, the Special
Master and Special Counsel/Administrator(“Special Master/
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Counsel”) are hereby directed to proceed to develop and
prepare the component parts of a compliant plan addressing
this Court’s January 17, 2020 decision, including but not
limited to 100% Affordable Housing sites and Inclusionary
zoning sites.

4. In preparation of a compliant plan, Special Master/Counsel
shall:

a. Determine the feasibility and use of the municipal site
(both fiscally and physically) for inclusion in a compliant
plan, and in addition to such use, when compared to other
possible 100% affordable housing sites in the Borough. As
part of this determination, the Special
Master/Counsel shall demonstrate to the Court whether the
deed restrictions or other clouds on the Borough proposed
100% affordable housing site prohibit development of some
or all of such site.

b. Simultaneously with title research/clearing title on the
municipally proposed site, the Special Master/Counsel
shall also prepare a Request for Qualifications (“RFQ")
for the selection of one or more experienced 100%
affordable housing developers for the possible development
of 100% affordable housing on other suitable site(s) in
the Borough, in addition to the possible use of the
municipally proposed site.

c. As part of the RFQ, the Special Master/Counsel shall
develop site suitability criteria and include potential
access to the Trust Fund (current/future) for affordable
housing production, to the extent warranted, as well as to
include a commitment for the Court’s ordering of any HMFA
regquired Low Income Housing Tax Credit (“LIHTC”) documents
such as but not limited to a municipal payment in-lieu of
taxes (“PILOT"), site plan/subdivision approval,
Resolution of Need, etc. Regarding development approvals,
it is anticipated that such applications will be heard by
the Special Hearing Officer appointed by the Honorable
Bonnie J. Mizdol, A.J.S.C on April 17, 2020. ‘

d. With a recommendation from the Special Master/Counsel, this
Court shall select one or more experienced 100% affordable
housing developer(s).

e. Once selected, the experienced 100% affordable housing
developer(s) shall proceed to get a suitable site under
contract, prepare a pro forma, construction schedule,
address site suitability, prepare a site plan/LIHTC 9% tax

4845-8790-1887, v. 2
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credit funding application for submission to NJ HMFA for
the 2021 LIHTC round, among other necessary development
steps not listed herein but to be determined by the Special
Master/Counsel. :

f. The Special Master/Counsel shall be permitted to plan for
senior and/or special needs 100% affordable housing to the
extent that an initial LIHTC application is made for a
family affordable rental development (not age-restricted).
If a second 100% LIHTC application is contemplated by this
Court, the second 100% LIHTC application may be filed in
any tax credit cycle including the senior and/or special
needs cycle.

g. Regarding Inclusionary Development sites, the Special
Master/Counsel shall prepare a Request for Proposal (“RFP”)
for the selection of one or more suitable sites for the
possible development of inclusionary development (s) with a
minimum affordable housing set-aside of 20% on site(s) 1in
the Borough, in addition to the possible use of Borough
site(s) for 100% affordable development.

h. The Special Master/Counsel may propose the rezoning of
lands in the Borough to encourage the future production of
inclusionary development to the extent warranted to address
this Court’s January 17, 2020 decision.

i. The Special Master/Counsel are permitted to consult with
representatives from 800 Sylvan, FSHC, and/or the Borough’s
professionals such as attorneys, planners, engineers and
any other parties and professicnals they deem necessary
and such individuals shall cooperate with the Special
Master/Counsel in this regard.

j. The Special Master/Counsel are permitted to utilize
proposed Borough documents “as is” or as are required to
be modified to address issues such as Affirmative Marketing
Plans, Fair Share Ordinances, Development Fee Ordinance,
etc.

k. After consultation with, and agreement by, the Site A
property owner/counsel, the Special Master/Counsel may
allow the site plan application to proceed ahead before
the Borough’s Land Use Board or may develop an inclusionary
zoning ordinance for Court approval and for site plan
action by the Special Hearing Officer appointed on April .
17, 2020 by Judge Mizdol.

1. The Special Master/Counsel shall issue an RFP for the
selection of an experienced Affordable Housing

4845-8790-1887, v. 2
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Administrative Agent to be approved by the Court with a
recommendation from the Special Master/Counsel.

m. By mid-July 2020, the Special Master/Counsel shall develop
a schedule for commencement and completion of the above
ordered tasks with the understanding that this Court
requires the ultimate plan components to be zoned,
affordable housing developers selected, spending plan,
affirmative marketing plan, Administrative Agent Contract,

etc., to be submitted to this Court for action prior to
December 31, 2020.

~/s/Christine A. Farrington

Hon. Christine A. Farrington, J.S.C.

4845-8790-1887, v. 2



EXHIBIT B - CONSENT ORDER

Fair Share Housing Center

510 Park Boulevard

Cherry Hill, New Jersey 08002

P: 856-665-5444

F: 856-663-8182

Attorneys for Fair Share Housing Center
By: Joshua D. Bauers, Esq. (174532015)
Jjoshbauers@fairsharehousing.org

In the Matter of the Application | SUPERIOR COURT OF NEW JERSEY
of the Borough of Englewood Law Division, Bergen County
Cliffs, County of Bergen. Docket No. BER-L-6119-15
CIVIL ACTION

CONSENT ORDER

This matter having been brought before the Court on the joint
application of the parties, the Borough of Englewood Cliffs (“the
Borough’), through its counsels, Jeffrey R. Surenian, Esq., of
Surenian Edwards & Nolan, LLC, Thomas J. Trautner, Esq., of Chiesa
Shahinian and Giantomasi, PC, and Albert S. Wunsch, 111, Esq. and
the Defendant-Intervenor, and Fair Share Housing Center (FSHC),
through its counsel, Joshua D. Bauers, Esq., and the parties having
agreed to settlement of this matter, and jointly requested
consideration of that settlement by the Court;

And the Court having consulted with the Court-Appointed
Master, Mary Beth Lonergan, P.P., A_.1.C.P., who recommends to the

Court the entry of this Order;

And counsel for the Borough and FSHC having consented to

the entry of the within Order and for good cause shown;


Adam Gordon
EXHIBIT B - CONSENT ORDER


IT IS on this day of .

2020 ORDERED as follows:

1. The Court Tfinds that the settlement agreement between the
Borough of Englewood Cliffs and FSHC has apparent merit and thus
shall conduct a fairness/compliance hearing concerning the
settlement between the Borough of Englewood Cliffs and FSHC
jointly with a fairness/compliance hearing on the settlement
between the Borough of Englewood Cliffs and 800 Sylvan on

December , 2020 at a.m./p.m., which date

may be adjourned to a later date in December as needed by the
court. The Borough of Englewood Cliffs shall prepare a written
notice to be published at least 30 days prior to the date for
the fairness/compliance hearing 1in accordance with the

principles outlined in Morris Cty. Fair Housing Council v.

Boonton Twp., 197 N.J. Super. 359 (Law Div. 1984). The hearing

shall also allow for the public to comment on the proposed
housing element and fair share plan (hereinafter “affordable
housing plan™) inclusive of any ordinances and/or development
standards to be implemented by the Court in accordance with the
terms of the settlement agreement and to implement the
settlement 1In accordance with the procedures previously
established by the Court in orders entered on April 17, 2020 and
June 8, 2020. If the court approves the settlement agreement,

affordable housing plan and any implementing ordinances and/or



development standards necessary to implement the affordable
housing plan, the parties anticipate that at the conclusion of
said hearing the Court will enter a Final Judgment of Compliance
and Repose (““JOR’), which may contain conditions the Court deems
necessary to implement the attached settlement agreement and the
settlement agreement with 800 Sylvan. The JOR 1is a final
judgment, which would provide immunity from exclusionary zoning
suits through July 1, 2025, other than litigation to enforce the
terms of this agreement and the agreement between the Borough
and 800 Sylvan and to implement the settlement in accordance
with procedures previously established by the Court iIn orders
entered on April 17, 2020 and June 8, 2020.

The Borough of Englewood Cliffs” temporary immunity +from
exclusionary zoning litigation which was revoked iIn an order
dated August 27, 2019 is hereby restored effective September 29,
2020 subject to the limitations and conditions in the Borough’s
settlement agreement with Fair Share Housing Center dated
October 7, 2020 and pending the fairness and compliance hearing
to evaluate the settlement agreement.

Prior to the entry of a JOR, the provisions of all prior orders
and decisions in this matter shall remain in full force and
effect, other than that nothing contained herein shall alter the
provisions of the October 7, 2020 settlement agreement between
FSHC and the Borough, the limitations set forth herein and the

settlement agreement between 800 Sylvan and the Borough or the



consent order implementing such settlement. The provisions of
the prior orders and decisions that shall remain in full force
and effect subject to the limitations set forth above include
but are not limited to, the April 17, 2020 order invalidating
the Borough’s zoning ordinances, the appointment of a special
hearing officer, and the imposition of scarce resource
restraint.

IT the Court approves the settlement and enters a final JOR
following the fairness and compliance hearings, those orders
shall be modified as set forth in the settlement.

IT the Court does not approve the settlement and/or does not
enter a final judgment of compliance and repose, the parties
shall be restored to the status quo ante prior to the entry of
this order.

Copies of this order shall be served through eCourts. Counsel
for FSHC shall forward a copy of this Order to the Court’s

Special Master within five (5) days of receipt.

Hon. Christine A. Farrington, J.S.C.



The undersigned, on behalf of their respective clients, represent
that their clients have consented to the entry of this Order and
that they are authorized to execute it on their behalf:

CHIESA SHAHINIAN & GIANTOMASI, PC SURENIAN EDWARDS & NOLAN, LLC

Co-counsel for Borough of Co-counsel for the Borough of
Englewood Cliffs Englewood Cliffs
By: By:

Thomas J. Trautner, Esq. Jeffrey R. Surenian, Esq.
Dated: October _ , 2020 Dated: October __ , 2020
LAW OFFICES OF ALBERT S. WUNSCH, FAIR SHARE HOUSING CENTER
111, ESQ-
Co-counsel for Borough of
Englewood Cliffs By:

Adam M. Gordon, Esq.-

By: Date: October __ , 2020

Albert S. Wunsch, 111, Esq.

Dated: October , 2020

800 Sylvan Avenue, LLC consents to the entry of this Order, which
implements a settlement agreement between the Borough of Englewood
Cliffs and Fair Share Housing Center, but its agreement to the
entry of this Order is not intended to modify, alter, amend or
impact the terms of the settlement agreement between 800 Sylvan
Avenue, LLC and the Borough of Englewood Cliffs or the separate
Consent Order implementing that agreement.

HILL WALLACK, LLP BEATTIE PADOVANO, LLC
Co-counsel for 800 Sylvan Co-Counsel for 800 Sylvan
Avenue, LLC Avenue, LLC
By: By:

Thomas F. Carroll, 111, Esq. Antimo A. Del Vecchio, Esq.

Dated October , 2020 Date: October , 2020



Exhibit C
Hudson Terrace 60 to 65 Unit 100% Affordable Housing Project
Site A
Block 514, Lot 5 & Lot 4, Block 513, Lot 7 &
A portion of the vacated Clendinen Place r.o.w.

Description Design Standard

Min. Lot Area
Min. Lot Width
Min Lot Frontage
Floor Area Ratio
Principal Building Setback — Hudson Terrace 20 feet
Principal Building Setback — New Street 20 feet
Principal Building Setback — Clendinen 5 feet
Place
Principal Building Setback Min Side & Rear 10 f

. : eet
Yard — privately owned properties
Principal Building Setback Min Side & Rear 5 feet
Yard — publicly owned properties
Accessory building setbacks shall be the
same as the principal building setbacks
Max. Building Coverage 75%
Max. Lot Impervious Coverage 85%

Max. Principal Building Height (stories &
feet)

4 stories & 48 feet

Max. Accessory Building Height (stories &
feet)

1 story & 12 feet

Min. Number of Off-Street Parking Spaces

1.0 parking space for a one bedroom unit; 1.2
parking spaces for a two bedroom unit; 1.4
parking spaces for a three bedroom unit

Min. setback of any parking or driveway
from any privately owned property

5 feet

Min. setback of parking or driveway from
any publicly owned property

5 feet

Parking is prohibited in the front yard of
New Street and Hudson Terrace

Site B — Community Center Property

Max. Principal Building Height (stories &
feet)

3 stories & 36 feet

Principal Building Setback — Hudson Terrace
& Kahn Terrace

15 feet

All other bulk requirements on Site B to be prepared as part of the Ordinance
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FILED

DREPARED BY THE COURT DEC 2 2 2020
CHRISTINE A, FARRINGTON,
J.S.C.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

DOCKET NO. BER-L-6119-15

IN THE MATTER IF THE : CIVIL ACTION
APPLICATION OF THE : (MOUNT LAUREL)

BOROUGH OF ENGLEWOOD : FINAL JUDGMENT CF COMPLIANCE AND
CLIFFS REPOSE

THIS MATTER having been opened to the court co-counsel
Jeffery Surenian, Surenian Associates, Thomas Trautner, Jr.,
Esqg, Chiesa Shahinian & Giantomasi, P.C., and Albert H. Wunsch,
ITI, Esqg., attorneys for the Borough of Englewood Cliffs
(hereinafter plaintiff of “Borough”) and Joshua Bauers, Esqg. and
Adam Gordon, Esg., on behalf of the Fair Share Housing Center,
and Thomas F. Carroll, III, Esg., Hill Wallach, and Antimo
DelVecchio, Esg., and Daniel Steinhagen, Esg., Beattie Padovano,
appearing on behalf of 800 Sylvan Avenue LLC; and Special Master
Mary Beth Lonergan and Special Ccounsel/Administrator Leslie
London, Esg. appearing; and

Objectors Concerned Citizens, Inc., represented by Donald
Doherty, Esg., LG USA appearing by its attorney, Jason R. Tuvel,
Esg., Prime & Tuvel; Louis D’Arminio, Price Meese on behalf of

Natural Resource Defense; Thomas Herten, Esg. Archer & Greiner,
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for Sisters of Peace; John W. McDermott, Esg., Harwood Lloyd for
CFI (Cioffi Property), Eileen Swan for New Jersey conservation
Foundation, Joshua Laird, Director, Palisades Interstate Parkway
and Hemnant Mehta, submitting on his papers through counsel Karl
J. Norgaard, Norgaard, 0O’Boyle & Hanlon;

And it appearing to the court that the Borough adopted a
Housing Element and Fair Share Plan dated December 10, 2018,
Amended November 13, 2020 (the “Plan”);

And the court having set a date of December 17, 2020 for a
Fairness and Compliance Hearing to entertain approval of the
Plan and the Settlement Agreements between the Borough and Fair
Share Housing Center and 800 Sylvan Avenue LLC, and to determine
whether said Plan and Settlement Agreements are fair, reasonable
and adeguately protects the interest of low and moderate income
households:

And the Borough having provided proper publication and
service of the actual Notice of Fairness and Compliance Hearing
and;

And the court having appointed Special Mary Beth Lonergan,
PP and the Special Master having submitted a Master’s Report to
the court dated December 13, 2020 and the court having
considered the testimony and exhibits entered into evidence at

sald Hearing;
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IT IS HEREBY ORDERED AND ADJUDGED THIS 2274 DAY OF DECEMBER,
2020 as follows:

1. For the reasons set forth on the record this date and
subject to the conditions set forth, the court finds and
determines that the Housing Element and Fair Share Plan,
Compliance Plan and the Settlement Agreements between
Fair Share Hcusing Center and the Borough and 800 Sylwvan
Avenue LLC and the Borough (incorporated herein and
attached hereto) are fair, reasonable and adequately
protect the interests of low and moderate income
households, and the court hereby apprcves the Plan, the
terms and conditions of which are hereby incorpcrated by
reference.

2. The court further approves the Borough’s Spending Plan,
Affirmative Marketing Plan, and the implementing
ordinances and resolutions subject to the exceptiocns
noted on the record.

3. The court further finds the Plan propcsed by 800 Sylvan
in furtherance of its Builder’s Remedy to be fair and
reascnable tc the protected class. The court sc finds
for the sole purpcse of eliminating any need for a
further compliance and/or fairness hearing with regard to
that plan in the event the Borcugh reneges on or fails to

abide by the terms of the settlement agreements.
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Prepared by

The original of this report was signed and
sealed in accordance with N.J.S.A. 45:14A-12.
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l. Introduction

On March 20, 2024, Governor Murphy signed into law Bill A4/S50 (P.L. 2024, c.2), which amended
the Fair Housing Act, N.J.SA. 52:27D-302 et. seq. (“Amended FHA”), abolished the Council on
Affordable Housing (“COAH”), and established new guidelines and methodology for determining
and regulating the affordable housing obligations of New Jersey municipalities for the fourth 10-
year-round (July, 2025 — July, 2035). As required by P.L. 2024, c.2, “With consideration of the
calculations contained in the relevant report published by the [Department of Community Affairs],
for each 10-year round of affordable housing obligations beginning with the fourth round, a
municipality shall determine its present and prospective fair share obligation for affordable housing
in accordance with the formulas established in sections 6 and 7 of P.L.2024, c.2 (C.52:27D-304.2
and C.52:27D-304.3) by resolution, which shall describe the basis for the municipality’s
determination and bind the municipality to adopt a housing element and fair share plan pursuant
to paragraph (2) of this subsection based on this determination as may be adjusted by the
program... For the fourth round of affordable housing obligations, this determination of present
and prospective fair share obligation shall be made by binding resolution no later than January
31, 2025. After adoption of this binding resolution, the municipality shall file an action regarding
the resolution with the program no later than 48 hours following adoption.”

In accordance with the requirements of P.L. 2024, c.2, the Municipal Council of the Borough of
Englewood Cliffs adopted Resolution #25-27 on January 28, 2025, which accepted the
Department of Community Affairs (“DCA”) calculations of the Borough’s fair shar share obligations
and committed to its fair share of O units present need and 329 units prospective need “subject to
any vacant land and/or durational adjustments it may seek as part of the Housing Plan element
and Fair Share Plan element it subsequently submits in accordance with the Amended FHA.” On
January 30, 2025, the Borough filed a Declaratory Judgment Action with the Court and Affordable
Housing Dispute Resolution Program.

Similarly to the Third Round, P.L. 2024, c.2 grants municipalities the ability to adjust their prospective
need obligations for the Fourth Round based on a lack of vacant land. The process for preparing
a vacant land adjustment (“VLA”) for the Fourth Round follows the methodology established in the
Municipal Adjustments Subchapter of COAH’s Prior Round Substantive Rules (N.J.A.C. 5:93-4.2),
with some minor differences as specified in P.L. 2024, c.2 and explained further in this report. The
application of the methodology for vacant land adjustments from COAH’s Prior Round Substantive
Rules in the Fourth Round is affirmed by language in N.J.S.A. 52:27D-311.m.: “All parties shall be
entitled to rely upon regulations on municipal credits, adjustments, and compliance mechanisms
adopted by the Council on Affordable Housing unless those regulations are contradicted by statute,
including but not limited to P.L.2024, c.2 (C.52:27D-304.1 et al.), or binding court decisions.”

The premise of a vacant land adjustment is that in instances where a municipality has exhausted all
of its land and is still unable to provide a realistic opportunity for addressing its state-mandated
affordable housing obligations, the municipality can satisfy its prospective need obligation through
a combination of a realistic development potential (“RDP”) calculation (which is lower than the
Township’s prospective need) and unmet need mechanisms addressing the remaining credit deficit
from the municipality’s prospective need. Per COAH’s Prior Round Substantive Rules, “Where a
municipality attempts to demonstrate that it does not have the capacity to address the housing
obligation calculated by the Council, the municipality shall identify sites that are realistic for
inclusionary development in order to calculate the realistic development potential (RDP) of the
community, in accordance with N.J.A.C.5:93-4.2. Where the RDP is less than the precredited need
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minus the rehabilitation component the municipality shall provide a response toward the obligation
not addressed by the RDP. Examples of such a requirement include, but are not necessarily limited
to, a redevelopment ordinance, an ordinance permitting apartments in developed areas of the
municipality and a mandatory development fee ordinance” (N.J.A.C. 5:93-4.2).

Before detailing the procedure for extrapolating the RDP for Englewood Cliffs, it is useful to
understand the purpose of the exercise. The RDP establishes the number of affordable units a
municipality could theoretically and realistically generate through traditional inclusionary zoning, if
it were to rezone every vacant and underutilized parcel at a minimum density of six units per acre
(as established by N.J.A.C. 5:93-4.2(f)) with a 20 percent set-aside and in a manner that would
comport with sound planning. However, while P.L. 2024, c.2 did not formally increase the minimum
density to be used in the calculation of the Fourth Round RDP, the minimum density established in
the Prior Round by N.J.A.C. 5:93-4.2(f) was established with the condition that the “Council shall
consider the character of the area surrounding each site and the need to provide housing for low
and moderate income households in establishing densities and set-asides for each site.” Therefore,
it may be expected that the densities assigned for the Borough’s Fourth Round RDP calculation are
to be tailored in a way that realistically reflects development trends in the Fourth Round rather than
adhere to the Prior Round standard for minimum density.

In addition, if the owner or contract purchaser of a site offers to redevelop a site that is currently
developed, this site could also contribute to the RDP under the principles established in the Cherry
Hill case'. A municipality need not rezone the sites that contribute to the RDP; rather, once the RDP
is established, the municipality has the full range of compliance strategies available to satisfy it.
However, as specified by new language for the Fourth Round, “Any municipality that receives an
adjustment of its prospective need obligations for the fourth round or subsequent rounds based on
a lack of vacant land shall, as part of the process of adopting and implementing its housing element
and fair share plan, identify sufficient parcels likely to redevelop during the current round of
obligations to address at least 25 percent of the prospective need obligation that has been
adjusted and adopt realistic zoning that allows for such adjusted obligation, or demonstrate why
the municipality is unable to do so.

The extrapolation of the RDP is essentially a three-step process as established by Prior Round
regulations with minor modifications per P.L. 2024, c.2. Step 1 requires a determination of the
number of vacant and underutilized parcels, as well as any additional site that may contribute to
the RDP based on the Cherry Hill case. Step 2 requires a determination of what sites or portions of
sites should be removed from the vacant land inventory based upon the updated criteria provided
in N.J.S.A. 52:27D-310.1 and detailed further in Section IV. of this report. Step 3 requires a
determination of the RDP that could be generated from the sites or portions of sites that remain
after removal of site or portions thereof through the Step 2 analysis. Step 3 requires a
determination of an appropriate density for each site, which then provides the RDP that the site
could theoretically generate — calculated by the total number of units that the site could reasonably
accommodate, multiplied by 20 percent.

The Borough of Englewood Cliffs conducted a VLA for the Third Round, which was adopted as part
of the Borough’s Housing Element and Fair Share Plan on December 10, 2018. The Borough’s Third
Round VLA serves as a precedent for the preparation of the Borough’s Fourth Round VLA, and in
accordance with the regulatory procedures for municipal adjustments in the Fourth Round provided

! Fair Share Housing Center v. Cherry Hill, 173 N.J. 393 (2002)
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by P.L. 2024, c.2 and the provisions of the Borough’s adopted Fourth Round affordable housing
obligation resolution (Resolution #25-27), the Borough has prepared this VLA report to be included
as part of its Fourth Round Housing Element and Fair Share Plan.

1. Land Inventory by Ownership Class

In order to identify and calculate the “developable” land adjustment for the Borough of Englewood
Cliffs, an up-to-date inventory? of all Class 1 (Vacant Land), Class 3A (Farm Property - Regular),
Class 3B (Farm Property - Qualified), and Borough-owned properties (predominantly Class 15C
(Public Property) properties, but also may be inclusive of Class 15A (Public School Property), Class
15E (Cemeteries and Graveyards), and/or Class 15F (Other Exempt) properties owned by the
Borough) was requested from the Borough’s Tax Assessor. While other publicly-owned parcels
include those lands owned by the State Department of Transportation (NJDOT) and Palisades
Interstate Park Commission, these were not included as part of the inventory and analysis of
publicly-owned properties.

The definitions of the property classifications included in the land inventory are provided in N.J.A.C.
18:12-2.2 as follows:

e Class 1: "Vacant Land" means land itself above and under water in its original,
indestructible, immobile state. Vacant land is idle land, not actively used for agricultural or
any other purpose; unused acreage; and is land in an approved subdivision actively on the
market for sale or being held for sale.

e Class 3A: "Farm Property (Regular)" means:

0 1. Land, together with improvements, where the use of the land and function of the
buildings on that land are for agricultural or horticultural purposes, but which is not
qualified for nor assessed under the Farmland Assessment Act of 1964, N.J.S.A.
54:4-23.1 et seq.;

O 2. Improvements of the types and like listed in N.J.S.A. 54:4-23.11, including barns,
sheds, silos, etc., which are located on land classified as Class 3B "Farm Property
(Qualified)." However, such improvements shall not include "single-use agricultural
or horticultural facilities" as defined in N.J.S.A. 54:4-23.12, which are considered
personal property; and

O 3. Farm houses and the lots or parcels of land on which they are situated. For
definitions of agricultural use and horticultural use, see N.J.A.C. 18:15-1.1, adopted
under the Farmland Assessment Act of 1964, N.J.S.A. 54:4-23.1 et seq.

e Class 3B: "Farm Property (Qualified)" means land that has qualified and is assessed under
the Farmland Assessment Act of 1964, N.J.S.A. 54:4-23.1 et seq.

e Class 15A: "Public School Property" means real property owned by Federal, State, county,
or local governments, or their agencies used for public education.

e Class 15C: "Public Property" means real property owned by Federal, State, county, or local
governments, or their agencies and devoted to public uses.

2 Vacant Properties list provided upon request from the Borough of Englewood Cliffs Tax Assessor, February 2025.
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e Class 15E: "Cemeteries and Graveyards" means real property solely devoted to or held
for use as a cemetery, graveyard, or burial ground.

e Class 15F: "Other Exempt" means real property exempt from taxation but not described in
any of the foregoing classes.

The Class 1 and Borough-owned properties and their acreage were inventoried, totaled, and
mapped on the accompanying spreadsheet (see Exhibit A) and map (see Figure 1 below).

There are seventy (70) privately-owned vacant (Class 1) parcels for estimated total area of
approximately 25.89 acres; and twenty-three (23) Borough-owned (Class 15C) properties owned
by the Borough, for estimated total area of approximately 19.46 acres.

Figure 1: VLA Inventory Map
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IR Refined Methodology

From this raw data collection, the inventoried properties were refined based on a parcel-by-parcel
investigation and analysis that was guided by the granted exclusions in the New Jersey Fair Housing
Act (N.J.S.A. 52:27D-310.1), as amended by P.L. 2024, c.2, and COAH Round 2 Substantive Rules
(N.J.A.C. 5:93-4.2). A comprehensive spreadsheet of the Borough’s vacant land inventory detailing
the reason for inclusion/exclusion of each parcel from the Borough's RDP is provided in Exhibit B of
this report.

The analysis was carried out through the intersection of (1) Borough Tax Assessor’s parcel data to
determine exact parcel size, configuration, and ownership; (2) publicly available GIS data from
NJDEP and FEMA to overlay with zoning, wetlands and their buffers, and National Flood Hazard
Zones; (3) publicly available topography data from NJGIN; (4) publicly available 2020 aerial
ortho imagery from NJGIN and 2024 Google satellite imagery; and (5) property site visits to
determine any existing developments or encumbrances on site.

To elaborate, those properties that exceed the below criteria, and cannot be excluded, all

contribute towards the calculation of the RDP. Per N.J.S.A. 52:27D-310.1, “When computing a
municipal adjustment regarding available land resources as part of the determination of a
municipality's fair share of affordable housing, the municipality, in filing a housing element and fair
share plan pursuant to subsection f. of section 3 of P.L.2024, c.2 (C.52:27D-304.1), shall exclude
from designating, and the process set forth pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1)
and section 13 of P.L.1985, c.222 (C.52:27D-313) shall confirm was correctly excluded, as vacant
land:

(a) any land that is owned by a local government entity that as of January 1, 1997,
has adopted, prior to the institution of a lawsuit seeking a builder's remedy or prior
to the filing of a petition for substantive certification of a housing element and fair
share plan, a resolution authorizing an execution of agreement that the land be
utilized for a public purpose other than housing;

(b) any land listed on a master plan of a municipality as being dedicated, by easement
or otherwise, for purposes of conservation, park lands or open space and which is
owned, leased, licensed, or in any manner operated by a county, municipality or
tax-exempt, nonprofit organization including a local board of education, or by more
than one municipality by joint agreement pursuant to P.L.1964, c.185 (C.40:61-35.1
et seq.), for so long as the entity maintains such ownership, lease, license, or
operational control of such land;

(c) any vacant contiguous parcels of land in private ownership of a size which would
accommodate fewer than five housing units based on appropriate standards
pertaining to housing density;

(d) historic and architecturally important sites listed on the State Register of Historic
Places or National Register of Historic Places prior to the date of filing a housing
element and fair share plan pursuant to section 3 of P.L.2024, c.2 (C.52:27D-304.1)
or initiation of an action pursuant to section 13 of P.L.1985, c.222 (C.52:27D-313);
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agricultural lands when the development rights to these lands have been purchased
or restricted by covenant;

sites designated for active recreation that are designated for recreational purposes
in the municipal master plan; and

environmentally sensitive lands where development is prohibited by any State or
federal agency, including, but not limited to, the Highlands Water Protection and
Planning Council, established pursuant to section 4 of P.L.2004, c.120 (C.13:20-4),
for lands in the Highlands Preservation Area, and lands in the Highlands Planning
Area for Highlands-conforming municipalities.”

N.J.S.A. 52:27D-310.1 concludes as follows, that: “No municipality shall be required to utilize for
affordable housing purposes land that is excluded from being designated as vacant land.”

Pursuant to N.J.A.C. 5:93-4.2(e), the standards for refining parcels from the RDP include the

following:

1.

Agricultural lands shall be excluded when the development rights to these lands
have been purchased or restricted by covenant.

Environmentally sensitive lands shall be excluded as follows:

Within the areas of the State regulated by the Pinelands Commission, Division of
Coastal Resources of the DEP and the Hackensack Meadowlands Development
Commission of DCA, the Council shall adhere to the policies delineated in The
Pinelands Comprehensive Management Plan, N.J.A.C. 7:50; the Coastal Permit
Program Rules, N.J.A.C. 7:7-1; Coastal Resource and Development Rules, N.J.A.C.
7:7E1; and the Zoning Regulations of the Hackensack Meadowlands District, N.J.A.C.
19:4.

In areas of the State not regulated by the Pinelands Commission, the Division of
Coastal Resources and the Hackensack Meadowlands Development Commission,
municipalities may exclude as potential sites for low and moderate income housing:
inland wetlands as delineated on the New Jersey Freshwater Wetlands Maps, or
when unavailable, the U.S. Fish and Wildlife Service National Wetlands Inventory;
or as delineated on-site by the U.S. Army Corps of Engineers or DEP, whichever
agency has jurisdiction; when on-site delineation is required by the Council; flood
hazard areas as defined in N.JLA.C. 7:13; and sites with slopes in excess of 15
percent, as determined from the U.S.G.S. Topographic Quadrangles, which render
a site unsuitable for low and moderate income housing. In cases where part of a site
is unsuitable for low and moderate income housing because of flood hazard areas
or inland wetlands, the Council shall not permit low and moderate income housing to
be constructed on that unsuitable part of the site; provided however, that this rule
shall not prohibit construction of low and moderate income housing on the remainder
of the site. In the case of slopes in excess of 15 percent, a municipality may regulate
inclusionary development through a steep slope ordinance, provided the ordinance
also regulates non-inclusionary developments in a consistent manner. The Council
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reserves the right to exclude sites in whole or in part when excessive slopes threaten
the viability of an inclusionary development.

Where the Legislature adopts legislation that requires the mapping of other natural
resources and provides a mechanism for their regulation, the Council shall include
such resources in its criteria and guidelines for municipal adjustment.

Historic and architecturally important sites may be excluded as follows:

Historic and architecturally important sites shall be excluded if such sites were listed
on the State Register of Historic Places in accordance with N.J.A.C. 7.4 prior to the
submission of the petition of substantive certification.

Municipalities may apply to exempt a buffer area to protect sites listed on the State
Register of Historic Places. The Council shall forward such request to the Office of
New Jersey Heritage for a recommendation pertaining to the appropriateness and
size of a buffer.

Upon receipt of the Office of New Jersey Heritage’s recommendation, the Council
shall determine if any part of a site should be eliminated from the inventory
described in (d) above. iv. Within historic districts, a municipality may regulate low
and moderate income housing to the same extent it regulates all other development.

Active recreational lands may be excluded as follows:

Municipalities may reserve three percent of their total developed and developable
acreage for active municipal recreation and exclude this acreage from
consideration as potential sites for low and moderate income housing. However, all
sites designated for active recreation must be designated for recreational purposes
in the municipal master plan. In determining developable acreage, municipalities
shall calculate their total vacant and undeveloped lands and deduct from that total
number the lands excluded by the Council’'s rules regarding historic and
architecturally important sites, agricultural lands and environmentally sensitive lands.
Municipalities shall also exclude from this calculation of total vacant and
undeveloped lands, those owned by nonprofit organizations, counties and the State
or Federal government when such lands are precluded from development at the time
of substantive certification. Municipalities shall submit appropriate documentation
demonstrating that such active recreational lands are precluded from development.
Existing active municipal recreation areas shall be subtracted from the three percent
calculation of total developed and developable acreage to determine additional
land that may be reserved for active municipal recreation.

Sites designated for active recreation must be purchased and limited to active
recreational purposes within one year of substantive certification. Sites that are not
purchased and limited to active recreational purposes shall, if determined necessary
by the Council, be zoned to permit inclusionary development.

Conservation, parklands and open space lands may be excluded as follows:

Any land designated on a master plan of a municipality as being dedicated or which
is dedicated by easement or otherwise for purposes of conservation, parklands or
open space and which is owned, leased, licensed or in any other manner operated
by a county, municipality or tax-exempt, nonprofit organization including a local
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board of education or by more than one municipality, by joint agreement pursuant
to P.L. 1964,c.185 (N.J.S.A. 40:61-35.1 et seq.), for so long as the entity maintains
such ownership, lease, license or operational control of such land.

ii. If less than three percent of the municipality’s total land area is designated for
conservation, parklands or open space, the municipality may reserve up to three
percent of its total land area for such purposes. However, the acquisition of such
sites must be initiated by the municipality within one year of substantive certification.
Sites that are not purchased and limited to conservation, parklands or open space
within that time-frame, shall, if determined necessary by the Council, be zoned to
permit inclusionary development.

iii.  If sites designated for conservation, parklands or open space no longer serve those
purposes and subsequently become available for residential or nonresidential
development, these sites shall have an affordable housing obligation, if determined
necessary by the Council.

6. Individual sites that the Council determines are not suvitable for low and moderate
income housing may also be eliminated from the inventory described in (d) above.

Additionally, the following factors were considered in undertaking the RDP analysis:
a. Borough-owned Active and Passive Recreation and Open Space Sites

Per these standards, the following analysis of Borough owned active recreation and open
space/parkland was conducted to better understand the share of open space in relation to the
total area of the Borough. Per N.J.A.C. 5:93-4.2(e)4.i., “Municipalities may reserve three percent
of their total developed and developable acreage for active municipal recreation and exclude this
acreage from consideration as potential sites for low and moderate income housing” as long “all
sites designated for active recreation must be designated for recreational purposes in the municipal
master plan”; and per N.J.A.C 5:93-4.2(e)4.i.-5.i. “if less than three percent of the municipality’s
total land area is designated for conservation, parklands or open space, the municipality may
reserve up to three percent of its total land area for such purposes”.

An analysis conducted in 2018 shows that the Borough has three (3) properties that serve as active
recreation sites — Block 107, Lot 14 (Veteran and Fallen Heroes Park); Block 117, Lot 7 (Basketball
and Handball courts on Van Nostrand Ave.); and Fred Witte Memorial Fields/Johnson Fields (Block
1201, Lot 7) — which total 11.22 acres in area. These sites all appear on the Borough Recreation
and Open Space Plan map (See Appendix). Additionally, there are seven (7) Borough-owned
passive open space parcels which are unimproved and undeveloped, and largely encumbered by
environmental conditions — Block 125, Lot 1; Block 614, Lot 6; Block 806, Lots 4 and 6; Block 909,
Lot 3; Block 1107, Lot 14; and Block 1302, Lot 1T — which have a total area of 4.13 acres. Some
of these sites — Block 806, Lots 4 and 6, in particular — were earmarked in the 2001 Recreation
and Open Space Element of the Master Plan, but have not yet been developed as active open
space. If the opportunity presents itself in the future, the Borough may convert these from passive
to active open space. The Borough is 3.39 square miles (2,130.5 +/- acres), and thus the active
sites represent a total of 0.52% and the passive sites represent a total of 0.19% of the land area
of the Borough. Overall, these sites comprise 0.71% of the Borough, which is significantly lower than
the total 6% of allowed excludable area.

b. Consideration of Environmentally Sensitive Land and the Laws that Regulate Them
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Round 2 rules, per N.J.A.C. 5:93-4.2(e)2.ii., identify that “flood hazard areas as defined in N.J.A.C.
7:13” are applicable. Per the most up-to-date Flood Hazard Area Control Act Rules 7:13-4.1,
specific regulations regarding the treatment of all regulated water are defined, including the
following:

“(a) A riparian zone is the land and vegetation within and adjacent to a regulated water.
Riparian zones exist along both sides of every regulated water and include the regulated water
itself, except as provided at N.J.A.C. 7:13-2.3(c) 1. The extent of a riparian zone is determined
in accordance with (b) through (h) below.
(b) The portion of the riparian zone located outside of a regulated water is measured landward
from the top of bank.
(c) The width of the riparian zone is as follows:
1. The width of the riparian zone along any regulated water designated as a Category
One water, and all upstream tributaries situated within the same HUC-14 watershed, is
300 feet;
2. Except for the regulated waters listed at (c)1 above, the width of the riparian zone
along the following regulated waters is 150 feet:
i. Any trout production water and all upstream waters (including fributaries);
ii. Any trout maintenance water and all upstream waters (including tributaries)
located within one mile of a trout maintenance water (measured along the
length of the regulated water); and
iii. Any segment of a water flowing through an area that contains a threatened
or endangered species, and/or present or documented habitat for those
species, which is critically dependent on the regulated water for survival, and
all upstream waters (including tributaries) located within one mile of such
habitat (measured along the length of the regulated water). A list of critically
dependent species is available from the Department at the website set forth at
N.J.A.C.7:13-1.3; and
3. For all other regulated waters not identified in (c)1 or 2 above, the width of the
riparian zone is 50 feet.”

State and Federal laws and regulations related to environmentally sensitive conditions have been
updated or adopted since the inception of the Round 2 rules. These include the Freshwater Wetlands
Protection Act (N.J.S.A. 13:9B-1 et seq.); Section 404 of the Federal Clean Water Act (33 U.S.C.
88 1251 through 1375); Category One waterway constraints pursuant to N.J.A.C. 7:9B, 7:8, 7:13
and 7:15; flood hazard constraints as defined in N.J.A.C. 7:13. As State and Federal law, it is
sensible that these same regulations would apply to vacant land to be developed with affordable
housing, and thus have been applied as part of this analysis. It is interesting to note that as COAH
fine-tuned its regulations in Round 3, it made many of these laws and regulations explicit - which
was, at the very least, implicit in Round 2 - by excluding lands or portions of such that could not be
developed because of additionally regulated encumbrances.

Additionally, many sites in the Borough are encumbered by the presence of steep slopes —
sometimes in great excess of 15%. It is not essential that there be a steep slope ordinance for areas
with steep slopes to be excluded to calculate the Borough’s RDP COAH recognized that steep slopes
constitute an environmental feature worthy of protection. The Superior Court has approved
settlements between municipalities and FSHC where the municipality has excluded vacant land from
the inventory even though the municipality does not have a steep slopes ordinance. In addition,
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COAH preserved its “right to exclude sites in whole or in part when excessive slopes threaten the
viability of an inclusionary development” (N.J.A.C. 5:93-4.2 e.2.(ii)).

c. Exclusion of Approved or Built Sites

Given that the purpose of the RDP is to determine the number of affordable units that could
realistically be generated through inclusionary rezonings, this report will not treat sites that have
been approved for development or developed with new construction as contributing to the RDP. In
particular, the Round 1 and Round 2 COAH regulations are not specific about privately-owned sites
which have received approvals since the municipality’s “petition” — and in the case of the Third
Round, since a Declaratory Judgement action was filed with the Court — and if these sites may be
excluded as part of the Vacant Land Adjustment. However, as demonstrated by COAH’s handling
of the Borough’s Round 2 petition, COAH practice is not to count a site that has been approved for
development at the time that COAH staff is extrapolating the RDP for the municipality. A
municipality cannot stop a landowner or developer from securing the right to develop their land,
and a municipality would not create a realistic opportunity for the construction of any affordable
housing by rezoning an approved site for an inclusionary project. Also, per N.J.A.C. 5:93-4.2(e)6,
“Individual sites that the Council determines are not suitable for low and moderate income housing
may also be eliminated from the inventory...”.

More specifically, the site known as Block 1202, Lot 2 located at 922 Sylvan Avenue, was identified
as a vacant site in earlier iterations of the Borough Vacant Land Adjustment. However, the owner
secured approval to develop its site and the site is fully developed. Therefore, the site has been
excluded from the RDP. The resolution for this Application — No. 255k — has been included as part
of the Appendix to this report.

Block 303, Lots 35, 36, 37, and 44 located at 154, 150, and 146 Wood Road (35, 36 and 37)
and 312 Bolz Street (44) were identified as vacant sites in the 2018 VLA. However, lots 35 and
36 are under construction to be single family homes. Lots 37 and 44 both have construction permits
for R-5 buildings (Permits #24-404 and #24-290) which have been included in the Appendix of
this report.

Block 1101, Lot 6 located at 197 Pershing Road was identified as a vacant site in the 2018 VLA.
However, it has since been developed with a single-family home and will be removed.

Iv. Vacant and “Developable” Parcels

The vacant and “developable” properties provided in the Borough'’s land inventory which cannot
be excluded due to the criteria specified above and per the New Jersey Fair Housing Act (N.J.S.A.
52:27D-310.1), as amended by P.L. 2024, c.2, and COAH Round 2 Substantive Rules (N.J.A.C.
5:93-4.2) are determined to have the potential for the development, and therefore are to be
included in the Borough’s RDP. Englewood Cliffs does not have any vacant and “developable”
parcels that will count towards their RDP.

V. Developed Sites Determined to Contribute to the Township RDP

This report identified three categories of sites that may generate an RDP under COAH’s Round 2
regulations and the Cherry Hill case: (i) vacant sites; (ii) underutilized sites; and (iii) developed sites
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that may nonetheless generate an RDP depending upon the facts and circumstances surrounding the
site.

The following sites in Table 1 below concern this third category. While not vacant or undeveloped,
the owner of the site has indicated their desire to redevelop the property. The Borough has
considered the site and determined an appropriate RDP to assign to the site based upon the premise
that 20% of the residential units provided on the site would be the basis for the assignment of an
RDP to each site.

Table 1: Developed and Approved Properties Determined to Generate an RDP
Borough of Englewood Cliffs

Gross A Densit 25
Block Lot Comments/Discussion Owner Developable Y | Total | RDP
Acreage (du/ac) .
Acreage Units
10- CFl
201 & 14 & | 20-32 Sylvan Avenue & Develo
1,2, 4 Bayview Avenue; VeloP 1 1,985 1.985 24.18 48
205 . e o ment,
and Cioffi Site
4 LLC
Total Units Based on Estimated Development Density 48

Total RDP from Development m

The proposal for the properties generating an RDP is for a three-story inclusionary mixed-use
development consisting of 9,494 square feet of commercial space on the ground floor and forty-
eight (48) apartments on the upper two floors. The residential portion of the development includes
a twenty percent (20%) set aside that will create ten (10) affordable housing units. The site is
located in the Downtown Tiers (Hudson Terrace, East Palisades and B-3 Zone) Inclusionary Housing
Overlay -2 (IHO-2) Zone.

VI. “Likely to Redevelop™ Properties

Per N.J.S.A. 52:27D-310.1, as amended by P.L. 2024, c.2, “Any municipality that receives an
adjustment of its prospective need obligations for the fourth round or subsequent rounds based on
a lack of vacant land shall, as part of the process of adopting and implementing its housing element
and fair share plan, identify sufficient parcels likely to redevelop during the current round of
obligations to address at least 25 percent of the prospective need obligation that has been
adjusted and adopt realistic zoning that allows for such adjusted obligation, or demonstrate why
the municipality is unable to do so.”

The Borough has identified the following areas as “likely to redevelop” during the Fourth Round,

which are to be counted towards the Borough’s compliance with the requirements of N.J.S.A.
52:27D-310.1.

166 units (or up to 199 units for mixed-use projects) from the Southern Sylvan Avenue
Overlay Zone D. The Borough will adopt a new Inclusionary Overlay Zone, known as Southern
Sylvan Avenue Overlay Zone D, which consists of the area located along Sylvan Avenue, west of
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Sherwood Avenue, and is only comprised of the existing B-2 Zoning District. The Overlay Zone
shall apply to the following properties: Block 130, Lots 22-25, Block 313, Lots 1-3, Block 314,
Lots 10-15, and Block 411, Lots 16-23. The unconstrained acreage of the Overlay Zone totals
approximately 41.38 acres. Every property within the Overlay Zone may be redeveloped as a
completely residential inclusionary project at a density of 20 units per acre with a 20 percent set
aside, totaling to a maximum of 827 residential units, inclusive of 166 affordable units.
Alternatively, the site can be redeveloped as a mixed commercial /residential project in which the
residential component may be developed at a density of 24 units per acre with a 20% set aside,
totaling to a maximum of 993 residential units, inclusive of 199 affordable units.

Figure 2 — Aerial Map of Southern Sylvan Ave Overlay Zone D

Given the Borough'’s Fourth Round unmet need obligation of 316.5, the 166 units (or up to 199
units for mixed-use projects) from these properties more than satisfy the minimum 25% “likely to
redevelop” requirement.
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VII. Summary
Based on the Borough’s evaluation of its vacant land inventory and analysis of realistic development
opportunities per P.L. 2024, c.2 and as described above, an RDP of 10 affordable units has been

calculated for the Borough.

This analysis represents a realistic number of units based on a detailed and discerned parcel
analysis that neither inflates nor deflates the amount of “developable” land in Englewood Cliffs.

Table 2 below depicts the final properties considered in the Borough RDP:

Table 2: RDP Summary
Borough of Englewood Cliffs

Sites ‘“‘Likely to Redevelop” Contributing to the Borough’s RDP

Block Lot Comments/Discussions S OE T CLIC Density (du/ac) A2 'I:otql RDP
Acreage Units
10-14 | 20-32 Sylvan Avenue & 4
201 & &1,2, Bayview Avenue; Cioffi 1.985 24.18 48 10
205 .
and 4 Site
Total Units Based on Estimated Development Density 48

Total ROP (20%) I 10 |

Figure 3 below depicts all the sites which were included as part of the Borough's RDP calculation.
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Figure 3: RDP Sites
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EXHIBIT A
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15C
15C

15C
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VL AND BOROUGH OWNED PROPERTIES
AS OF 2/10/2025

71 MC DERMOTT WAY
14 ROSSETT ST

67 IRVING AVE
IRVING AVE

162 MIDDLESEX AVE
WEST BAYVIEW AVE
35 HICKORY ST
DEBORAH TERR

27 IRVING AVE

1 FIRST ST

4 FIRST ST.

13 HENRY ST

5 W BAYVIEW AVE
12 THIRD ST

14 THIRD ST

2 FIFTH ST

8 FIFTH ST

24B SYLVAN AVE

O FIFTH ST

4 FIFTH ST

FIFTH ST

17A SIXTH ST

4 SIXTH ST REAR

21 FIFTH ST REAR
16 SIXTH ST
SYLVAN AVE

300 CASTLE DR
154 WOOD RD
316 BOLZ ST

1of4

BORO OF ENGLEWOOD CLIFFS
SHEHATI, ROSALYN ANGELIDIS
ROCK SOLID BUILT LLC

BOROUGH OF ENGLEWOOD CLIFFS
BOROUGH OF ENGLEWOOD CLIFFS
BOROUGH OF ENGLEWOOD CLIFFS
LIASKOS, LEO

BOROUGH OF ENGLEWOOD CLIFFS
DISTAULO, JOSEPH llI

HEGAZI, TAREK & GHADA ALY

4 FIRST LLC

BORO OF ENGLEWOOD CLIFFS
BOROUGH OF ENGLEWOOD CLIFFS
11 SEA HORSE LLC

11 SEA HORSE LLC

2 FIFTH STREET ASSOCIATES LLC
R&ALLC

24-B SYLVAN AVE LLC
CHANG,JANELLE C. & YON HUI
FIFTH HORIZON ESTATE LLC
DOGALI (ETALS), ROBIN
GOLDVALLEYASSET, INC

GOLDVALLEYASSET INC

GOLDVALLEYASSET INC

KIM, HYUNJIN

LG ELECTRONICS NEW JERSEY LLC
BARSHISHAT, SIMA

V & R DEVELOPERS INC

V & R INVESTORS LLC

0.25
0.24
0.20
0.38
0.18
4.62
0.03
0.01
0.20
0.04
0.18
0.01
0.17
0.11
0.11
0.25
0.25
0.11
0.06
0.34
0.11
0.11

0.11

0.11
0.11
2.94
0.24
0.25
0.22



ENGLEWOOD CLIFFS VL AND BOROUGH OWNED PROPERTIES

AS OF 2/10/2025
303 40.05 1 12 SARA HILL LA CLIFFS HOLDING LLC 0.26
303 40.07 1 10 SARA HILL LA CLIFFS HOLDING LLC 0.22
303 40.08 1 8 SARA HILL LA CLIFF HOLDINGS LLC 0.22
303 44 1 312 BOLZ ST V & R INVESTORS LLC 0.20
306 10 1 320 BOLZ ST V & R INVESTORS LLC 0.19
312 9 15C 289 ARTHUR AVE BORO OF ENGLEWOOD CLIFFS 0.10
401 7 1 336 CASTLE DR V & R DEVELOPERS INC 0.28
406 2 1 365 MAURO RD LI, SHUE-LEE C 0.20
411 14 1 30 SHERWOOD AVE MORRISSEY, BRUCE C & DENISE C 0.06
412 3 15C 342 HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 1.15
505 10 1 384 CASTLE DR NITZAN, NURIT & OHAYON, ILAN 0.21
513 4 15C 10 KAHN TERRACE BOROUGH OF ENGLEWOOD CLIFFS 1.45
513 5 15C 488 HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 0.37
513 6 15C 482 HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 0.36
601 14 1 2 KIMHUNTER RD KITTS,ROBERT & LAURIE 1.00
601 15 1 NEAR KARENS LANE KITTS,ROBERT & LAURIE 1.66
601 13 1 471 PALISADE AVE 431 E PALISADE AVE REAL ESTATE LLC 0.30
601 16 1 NEAR KARENS LANE SEEGER, CHRISTOPHER & YESENIA 1.11
602 2 1 143 DEMAREST AVE NAZARIAN, NAZAR & ARTEMIS 0.30
602 9 1 202 PERSHING ROAD HILLSBOROUGH HOLDINGS LLC 0.22
603 20.01 1 140 DEMAREST AVE 552 SUMMIT AVE ESTATES LLC 0.26
603 20.02 1 144 DEMAREST AVE 552 SUMMIT AVE ESTATES LLC 0.26
603 20.03 1 148 DEMAREST AVE 552 SUMMIT AVE ESTATES LLC 0.24
604 9 1 5 KIMHUNTER RD. LAW, SINGWU DAVID 0.31
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AS OF 2/10/2025

ENGLEWOOD CLIFFS

614 4 1 530 FLOYD ST HOMSANY, LAWRENCE 0.14
616 4 15C 553 FLOYD ST BOROUGH OF ENGLEWOOD CLIFFS 0.02
616 25 1 24 CLIFTON TERR DOOLY,DANIEL E. 0.18
617 2 1 3 CLIFTON TERRACE CLIFTON TERR ACQUISITIONS 0.12
701 3 1 165 PERSHING RD LEE, JOHN ENG & TAMMY YOUNG 0.40
701 9 1 203 PERSHING RD BAER,LEWIS & LORRAINE 0.05
701 10 1 216 CHESTNUT ST 161 NORTH WOODLAND ST REAL EST LLC 0.11
703 1 1 2 MAPLE ST 2 MAPLE ST LLC 0.26
703 15 15C 5 CHESTNUT ST BOROUGH OF ENGLEWOOD CLIFFS 0.08
707 6 1 29 BOOTH AVE 245 N WOODLAND STREET LLC 0.03
713 7 15C 243 LYNCREST RD BOROUGH OF ENGLEWOOD CLIFFS 0.02
802 7.01 1 575 FLOYD ST 575 FLOYD ST LLC 0.62
802 7.02 1 577 FLOYD ST 577 FLOYD ST LLC 0.60
805 6 1 645 SUMMIT ST 188 FAIRVIEW AVENUE LLC 0.44
806 4 15C FLOYD ST BOROUGH OF ENGLEWOOD CLIFFS 0.97
806 6 15C FLOYD ST BOROUGH OF ENGLEWOOD CLIFFS 2.84
807 6 1 669 SUMMIT ST A&l COMPANY LLC NJ 0.32
904 6 1 63 N VIRGINIA CT REN,ZHEN&MARTELLO,RALPH CARLO 0.23
909 3 15C 111 HOLLYWOOD AVE BOROUGH OF ENGLEWOOD CLIFFS 0.15
1001 27 1 50 ROBERTS RD CASTLE HILL ENTERPRISES LLC 0.35
1001 35 1 14 ROBERTS RD PIERRE,BRADLEY & NONNA 0.40
1001 37 15C 8 ROBERTS RD BOROUGH OF ENGLEWOOD CLIFFS 0.10
1001 38 1 4 ROBERTS ROAD JAIN, ANUJ & NEELIMA 0.49
1002 12 1 51 ROBERTS RD YEN, VICTOR 0.44
1004 5 1 7 LYNN DRIVE SINGH,CHARANJIT&HARVEEN KAUR 0.29
1005 1 1 33 STEPHEN DRIVE 33 STEPHEN DRIVE LLC 0.34
1006 4 1 27 LYNN DR SHROFF, NIRAV & MARIYA 0.37
1008 1 1 47 LYNN DR SUNSHINE DEVELOPERS LLC 0.35
1008 5 1 5 WILLOW DR FRIDMAN, DAVID & NATALIE 0.77
1009 15 1 41 LAURIE DR PALESTRONI, LUCIA 0.31
1009 16.01 1 45 LAURIE DR PALESTRONI, LUCIA 0.42
1009 17.01 1 28 GERALDINE CT PALESTRONI, LUCIA 0.48
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AS OF 2/10/2025
1009 29 1 78 JOHNSON AVE UNITED WATER CO 2.29
1103 18 1 16 JEAN DRIVE MONIQUE RLTY INC CO L&R SERVICES 0.28
1104 4 1 11 JEAN DR KIM,CHONG SEUNG 0.28
1107 7 1 26 JANE DR JHALANI,AMIT & VIJAY 0.69
1107 14 15C 52 JANE DR BOROUGH OF ENGLEWOOD CLIFFS 0.14
1201 7 15C JOHNSON AVE BOROUGH OF ENGLEWOOD CLIFFS 5.98
1302 1 15C HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 0.06
1302 3 15C HUDSON TERR BORO OF ENGLEWOOD CLIFFS 0.05

Total Acres: 45.36
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ENGLEWOOD CLIFFS VL AND BOROUGH OWNED PROPERTIES

AS OF 2/10/2025
. . Constrained | Unconstrained . | Area Contibuting
t Property Class Location Lot Size Comments/Exclusion Discussion
Area Area to the RDP
1 101 20 15C 71 MC DERMOTT WAY BORO OF ENGLEWOOD CLIFFS 0.25 0.00 0.25 Municipal 15C Property 0.0
2 103 2 1 14 ROSSETT ST SHEHATI, ROSALYN ANGELIDIS 0.24 0.00 0.24 Single family home 0.0
) 107 8 1 67 IRVING AVE ROCK SOLID BUILT LLC 0.20 0.00 0.20 Single family home 0.0
Excluded in 3rd round - Municipal 15C Property - Developed as open space
"Veterans and Fallen Heroes Park" - includes fenced in tot-lot and
playground equipment. "The prperty is listed on "a master plan... as being
dedicated...[for] open space and which is owned...by a.... Municipality" per
4 107 14 15C IRVING AVE BOROUGH OF ENGLEWOOD CLIFFS 0.38 0.00 0.38 0.0
N.J.S.A.52:27D-310.1(b). Accordingly, pursuant to the same statute, the
Borough shall not "be required to utilize" this land "for affordable housing
purposes. In addition, municiapply owned active recreation space.
Included on Brough Recreation and Open Space Plan (2021).
Excluded in 3rd round - Municipal 15C Property - Topographic mapping
. o } -
5 111 12 15¢ 162 MIDDLESEX AVE BOROUGH OF ENGLEWOOD CLIFFS 0.18 0.8 0.00 Sherneip s e el A e din s, MUmEEly sl 0.0
passive open space (as part of 3% per N.J.A.C 5:93-4.2( e)5.i.) to protect
the environmentally sensitive nature of the site.
Excluded in 3rd round - Municipal 15C Property - The parcel is listed on the
master plan as dedicated for purposes of open space, which is owned and
operated in any manner by a municiaplity. Accordingly, pursuant to the
same statute, the Borough shall not "be required to utilize" this land "for
6 117 7 15¢ WEST BAYVIEW AVE BOROUGH OF ENGLEWOOD CLIFFS 462 1.25 337 affordable housing purposes. In addition, developed as open space with 0.0

passive recreation (gazebo) and active recreation (basketball courts).
Remainder of unimproved land on the site minicipally owned passive open
space. Topographic mapping (USGS) shows steep slopes in excess of 15%

on approximately 1.25 acre portion of the site. Included on Borough

Recreation and Open Space Plan (2001).
7 117 s 1 35 HICKORY ST LIASKOS, LEO 003 0.00 0.00 Excluded in 3rd round - Narrow sliver lot - Lot dimensif)ns aré 6'x180'in 0.0
the RB Zone. Lot too small to create 5 dwelling units
Municipal 15C property - Municipally owned unimproved and

8 125 1 15C DEBORAH TERR BOROUGH OF ENGLEWOOD CLIFFS 0.01 0.00 0.01 undeveloped sliver of vegetation between Deborah Terrace cul-de-sac and 0.0
Ash Street R.0.W. Municiapplu owned passive open space.
9 127 11 1 27 IRVING AVE DISTAULO, JOSEPH IlI 0.20 0.00 0.20 Single family home 0.0
10 198 1 1 1FIRST ST HEGAZI, TAREK & GHADA ALY 0.04 0.00 0.04 Excluded |r.1 3rd round - Narrow sliver lot - 13 feet wide - néx to dleveloped 0.0
lots in the RB-1 Zone. Lot too small to create 5 dwelling units.
11 128 13 1 4 FIRST ST. 4 FIRST LLC 0.18 0.00 0.18 Single family home 0.0
12 129 15 15C 13 HENRY ST BORO OF ENGLEWOOD CLIFFS 0.01 0.00 0.01 Municipal 15C Property - Lot too small to create 5 dwelling units. 0.0
13 132 5 15C 5 W BAYVIEW AVE BOROUGH OF ENGLEWOOD CLIFFS 017 0.00 017 Excluded in 3rd round - Municipal 15C Property - Developed as 0.0

"Englewood Cliffs Senior Citizen Community Center".
Even if combined with Block 134, Lot 10.02, Lot too small to create 5

14 134 10.01 1 12 THIRD ST 11 SEA HORSE LLC 0.11 0.00 0.11 . ) 0.0
dwelling units.
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Even if combined with Block 134, Lot 10.01, Lot too small to create 5

10.02 14 THIRD ST 11 SEA HORSE LLC 0.1 0.00
dwelling units.
16 201 1 1 2 FIFTH ST 2 FIFTH STREET ASSOCIATES LLC 0.25 0.00 0.25 Excluded in 3rd round - B-3 Zone. Lot too small to create 5 dwelling units. 0.0
17 201 6 1 8 FIFTH ST R&ALLC 0.25 0.00 0.25 Excluded in 3rd round - B-3 Zone. Lot too small to create 5 dwelling units. 0.0
18 201 13 1 24B SYLVAN AVE 24-B SYLVAN AVE LLC 0.11 0.00 0.11 Excluded in 3rd round - B-3 Zone. Lot too small to create 5 dwelling units. 0.0

Excluded in 3rd round - continuous with lots 2 and 3 in the RB-1 Zone, but
19 202 1 1 O FIFTH ST CHANG,JANELLE C. & YON HUI 0.06 0.00 0.06 under separate ownership. Lot 1 has shared ownership with Fort Lee 0.0
parcel - block 7153, lot 17. lot too small to create 5 dwelling units.

Excluded in 3rd round - Continuous with lots 1 and 3 in the RB-1 Zone, but
under separate ownership. Lot 2 has shared ownership with parcel across

20 202 2 1 4 FIFTH ST FIFTH HORIZON ESTATE LLC 0.34 0.00 0.34 0.0
the street - Block 201, lot 1, but cannot be combined because they are
geographically separate. Lot too small to create 5 dwelling units.
Excluded in 3rd d - Conti ith lot 1 and in the RB-1 Zone; but
21 202 3 1 FIFTH ST DOGALI (ETALS), ROBIN 0.11 0.00 0.11 xeludediin 3rd round - Contiguous with fot £anciin the CLIEBLED 0.0

under separate ownership. Lot too small to create 5 dwelling units.
Excluded in 3rd round - RB-1 Zone. Driveway to access adjacaent lot 9,
22 202 8 1 17A SIXTH ST GOLDVALLEYASSET, INC 0.11 0.00 0.11 acts as flag lot with the parcel - 25 feet wide. Lot too small to create 5 0.0
dwelling units.
excluded in 3rd round - Contiguous parcels in the ZB-1 Zone and under
23 202 10 1 4 SIXTH ST REAR GOLDVALLEYASSET INC 0.11 0.00 0.11 similar ownership. Even combined with Block 202, Lot 11, lot too small to 0.0

create 5 dwelling units.
CALILUEU 111 31U TUUTIU = LUTILBUUUS PdiLELS 111 UIE £D-1 ZUHIE diiu uliuer

24 202 11 1 21 FIFTH ST REAR GOLDVALLEYASSET INC 0.11 0.00 0.11 similar ownership. Even combined with Block 202, Lot 10, lot too small to 0.0
25 203 8 1 16 SIXTH ST KIM, HYUNJIN 0.11 0.00 0.11 Single family home 0.0
26 207 6.01 1 SYLVAN AVE LG ELECTRONICS NEW JERSEY LLC 2.94 Part of the Northern Woods development from 3rd Round and 4th Round 5.0
27 301 6 1 300 CASTLE DR BARSHISHAT, SIMA 0.24 0.00 0.24 Single family home 0.0
28 303 35 1 154 WOOD RD V & R DEVELOPERS INC 0.25 0.00 0.25 Single family home construction 0.0
29 303 37 1 316 BOLZ ST V & R INVESTORS LLC 0.22 0.00 0.22 Construction Permit for R-5 building 0.0

Excluded in 3rd round - contiguous parcels in the R-B Zone, and lots 40.05

X 1 12 LL L LI LDI LL .21 .2 . .

0 303 4005 SARAHILL LA CLIFFS HOLDING LLC 0-26 0-26 0.00 and 40.07 share ownership, however 40.08 is owned separately. The lots 00

Excluded in 3rd round - contiguous parcels in the R-B Zone, and lots 40.05

and 40.07 share ownership, however 40.08 is owned separately. The lots

Il |-de-: j ingle family h b

Sil} 303 40.07 1 10 SARA HILL LA CLIFFS HOLDING LLC 0.22 0.22 0.00 are? . ocateq on a cul-de-sac adjacaf\t E SN2 g s " 0.0

Topgrapjhic mapping shows steep slopes in excess of 15% encumbering

the entire site. Grade changes from 312 feet down to 290 feet on lots
40.05 and 40.07, which are approoixmately 100-115 feet long lots.

excluded in 3rd round - contiguous parcels in the R-B Zone, and lots 40.05

and 40.07 share ownership, however 40.08 is owned separately. The lots
32 303 40.08 1 8 SARA HILL LA CLIFF HOLDINGS LLC 022 0.22 0.00 arealllocated on a cul-de-sac adjacant to single family homes. 0.0

Topgrapjhic mapping shows steep slopes in excess of 15% encumbering
the entire site. Grade changes across lot 40.08 from west at 288 feet to
204 feet approximately 80 feet east, for slioes of approximately 20%.
55| 303 44 1 312 BOLZ ST V & R INVESTORS LLC 0.20 0.00 0.20 Construction Permit for R-5 building 0.0
excluded in 3rd round - Corner lot along Bolz Street and Wood Avenue.
Topographic mapping shows steep slopes on this site in excess of 15%.
34 306 10 1 320 BOLZ ST V & R INVESTORS LLC 0.19 0.19 0.00 The grade changes from the center of the lot to the eastern corner over 0.0
40 feet from 318 to 324 feet, for slopes 15%. Even without excluding the
sloped area, the lot is too small to create 5 dwelling units.
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289 ARTHUR AVE BORO OF ENGLEWOOD CLIFFS 0.10 0.00 0.10 Municipal 15C Property
36 401 7 1 336 CASTLE DR V & R DEVELOPERS INC 0.28 0.00 0.28 Single family home 0.0
Excluded in 3rd round - R-B Zone. Topograhpic mapping shows steep
37 406 2 1 365 MAURO RD LI, SHUE-LEE C 0.20 0.20 0.00 slopes on this site in excess of 15%. Even without exclujsing encumbered 0.0

area, the lot is too small to create 5 dwelling units.
Excluded in 3rd round - B-2 Zone. Narrow silver lot is 18 feet wide.
38 411 14 1 30 SHERWOOD AVE MORRISSEY, BRUCE C & DENISE C 0.06 0.06 0.00 Appears to serve as access from Sherwood Avenue to Block 411, Lot 15. 0.0
Lot too small to create 5 dwelling units.
Excluded in 3rd round - Municipal 15C Property- Developed with
"Department of Public Works" Facility Yard and Building.

40 505 10 1 384 CASTLE DR NITZAN, NURIT & OHAYON, ILAN 0.21 0.00 0.21 Single family home 0.0
Excluded in 3rd round - Municipal 15C Property - Developed as Englewood
Cliffs Police and Fire Department Facilties.

42 513 5 15C 488 HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 0.37 0.00 0.37 Part of The Mlchaels_Organlzatlon 100% AH development under 0.0
construction and part of 3rd round HEFSP.

Excluded in 3rd round - Municipal 15C Property - Developed as Englewood
Cliffs Police and Fire Department Facilties.

Excluded in 3rd round - Narrow sliver lot on the municipal border.
Common ownership with Block 1902, Lot 8 across municpal border n
Englewood, developoed as single family home. Lot too small to create 5
dwelling units.

Part of 3rd round RDP - Flat Rock Brook and tributary traverse through
northern portion of lot 14 and then branch out brough lot 15. With an
additional 50 foot regulated beffer, it appears that over 80% of lot 15 is
encumbered by the stream and associated riparian buffers, leaving 0.35
Part of 3rd round RDP - Flat Rock Brook and tributary traverse through
northern portion of lot 14 and then branch out brough lot 15. With an
additional 50 foot regulated beffer, it appears that over 80% of lot 15 is
46 601 15 1 NEAR KARENS LANE KITTS,ROBERT & LAURIE 1.66 0.93 0.73 encumbered by the stream and associated riparian buffers, leaving 0.35 (1.0)*
split between the northern border with Englewood Cliffs and 0.23 acres
along the southern border behind lot 7. Separately, Lot 14 has about 25%
of its area encumbered.

39 412 3 15C 342 HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 115 0.00 1.15 0.0

41 G5 4 15C 10 KAHN TERRACE BOROUGH OF ENGLEWOOD CLIFFS 1.45 0.00 1.45 0.0

43 513 6 15C 482 HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 0.36 0.00 0.36 0.0

44 601 13 1 471 PALISADE AVE 431 E PALISADE AVE REAL ESTATE LLC 0.30 0.00 0.30 0.0

45 601 14 1 2 KIMHUNTER RD KITTS,ROBERT & LAURIE 1.00 0.17 0.83 (1.0)*

Excluded in 3rd round - flat rock brook and tributary traverse through
southern propotion of the lot. With a minimum 50 foot regulated buffer it
47 601 16 1 NEAR KARENS LANE SEEGER, CHRISTOPHER & YESENIA 1.11 appears that about 65-70% of the lot is encumbered. This property was 0.0
considered "landlocked" in COAH 1997 Compliance Report for the
Borough.
Excluded in 3rd round - R-A Zone. Surrounded by single-family homes. Lot
too small to create 5 dwelling units.

Excluded in 3rd round - R-A Zone. Trianglular sliver lot o the municipal
border. Common ownership with Block 1902, Lot 1 across municipal
border in Englewood, developed as a single family home. Lot too small to
create 5 dwelling units.

Part of 3rd round RDP - Appears in 3rd round as lot 20. Site is currently
vacant as of demolition in 2013 of home built in 1937. Adjacant to large
single family home on Lot 21, under ownership of Seymour and Harriette
50 603 20.01 1 140 DEMAREST AVE 552 SUMMIT AVE ESTATES LLC 0.26 0.00 0.26 Gluckow - who are former owners of this site and the home that was (0.36)*
demolished around 2013. The site was sold, presumably to their children
(based upon surname of current owner), for a sum of $10 in February
2012.

48 602 2 1 143 DEMAREST AVE NAZARIAN, NAZAR & ARTEMIS 0.30 0.00 0.30 0.0

49 602 9 1 202 PERSHING ROAD HILLSBOROUGH HOLDINGS LLC 0.22 0.00 0.22 0.0
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Part of 3rd round RDP - Appears in 3rd round as lot 20. Site is currently
vacant as of demolition in 2013 of home built in 1937. Adjacant to large
single family home on Lot 21, under ownership of Seymour and Harriette
51 603 20.02 1 144 DEMAREST AVE 552 SUMMIT AVE ESTATES LLC 0.26 0.00 0.26 Gluckow - who are former owners of this site and the home that was (0.36)*
demolished around 2013. The site was sold, presumably to their children
(based upon surname of current owner), for a sum of $10 in February
2012.
Part of 3rd round RDP - Appears in 3rd round as lot 20. Site is currently
vacant as of demolition in 2013 of home built in 1937. Adjacant to large
single family home on Lot 21, under ownership of Seymour and Harriette
52 603 20.03 1 148 DEMAREST AVE 552 SUMMIT AVE ESTATES LLC 0.24 0.00 0.24 Gluckow - who are former owners of this site and the home that was (0.34)*
demolished around 2013. The site was sold, presumably to their children
(based upon surname of current owner), for a sum of $10 in February

2012.
53 604 9 1 5 KIMHUNTER RD. LAW, SINGWU DAVID 0.31 0.00 0.31 Single family home 0.0
54 614 4 1 530 FLOYD ST HOMSANY, LAWRENCE 0.14 0.00 0.14 Single family home 0.0

Excluded in 3rd round - Municipal 15C Property. Landmark glacial erratic
(10 foot tall, 32 ton rock) on site, known as Samson's Rock and appears on
the "Historic Sites Inventory" in 2001 Master Plan. Additionally it is listed
on the master plan as dedicated of purposes of open space, which is

55 616 4 15C 553 FLOYD ST BOROUGH OF ENGLEWOOD CLIFFS 0.02 0.00 0.02 ) ) L 0.0
owned and operated in any manner by the Borough. Finally, municipally
owned passive open space to protect the historic resource value of the
site. Accordingly, pursuant to the same statute, the Borough shall not "be
required to utilize" this land "for affordable housing purposes.
56 616 25 1 24 CLIFTON TERR DOOLY,DANIEL E. 018 0.00 018 Excluded in 3rd round - R-B Zone. Surrounded by single family homes. Lot 00

too small to create 5 dwelling units.
Excluded in 3rd round - R-B Zone. Aerial imagery shows that this lot
57 617 2 1 3 CLIFTON TERRACE CLIFTON TERR ACQUISITIONS 0.12 0.00 0.12 servies as parking for Jaein Nho, DD, PC Dentistry. Lot too small to create 5 0.0
dwelling units.

Excluded in 3rd round - R-A Zone. Surrounded by single family homes. Lot

too small to create 5 dwelling units.
Excluded in 3rd round - R-A Zone. Narrow sliver lot on the municipal

59 701 9 1 203 PERSHING RD BAER,LEWIS & LORRAINE 0.05 0.00 0.05 border- 13 feet wide. Partially contiguous with Block 701, Lot 10. Lot too 0.0
small to create 5 dwelling units.

Excluded in 3rd round - R-A Zone. Triangular sliver lot on the municipal

58 701 3 1 165 PERSHING RD LEE, JOHN ENG & TAMMY YOUNG 0.40 0.00 0.40 0.0

60 701 10 1 216 CHESTNUT ST 161 NORTH WOODLAND ST REAL EST LLC 0.11 0.00 0.11 border. Partially coniguous with Block 701, Lot 9. Lot too small to create 5 0.0
dwelling units.
61 703 1 1 2 MAPLE ST 2 MAPLE ST LLC 0.26 0.00 0.26 Single family home 0.0
62 703 15 15¢ 5 CHESTNUT ST BOROUGH OF ENGLEWOOD CLIFFS 0.08 0.00 0.08 Excluded in 3rd round - Municipal 15C Property - Devloped as Pumping 0.0
Station, as identified in 2001 Borough Master Plan.
63 707 6 1 29 BOOTH AVE 245 N WOODLAND STREET LLC 0.03 0.00 0.03 St [0 3R] onie] A e, e e @i e e o] 0.0
border. Lot too small to create 5 dwelling units.
64 713 7 15C 243 LYNCREST RD BOROUGH OF ENGLEWOOD CLIFFS 0.02 0.00 0.02 Excluded in 3rd round - Municipal 15C Property - Devioped as Pumping 0.0
Station, as identified in 2001 Borough Master Plan.
Excluded in 3rd round - Recent subdviision in R-A Zone. Topographic
. . 159 y
65 202 701 1 575 FLOYD ST 575 FLOYD ST LLC 062 030 031 mapplng shows stee:‘p slopes in excess of 15% on the center/rear portion 00
of the site, encumbing nearly half of the parcel. Lot too small to create 5
dwelling units.
Excluded in 3rd round - Recent subdviision in R-A Zone. Topographic
66 202 7.02 1 577 ELOYD ST 577 FLOYD ST LLC 0.60 0.30 031 mapping shows steep slopes in excess of 15% on the center/rear portion 0.0

of the site, encumbing nearly half of the parcel. Lot too small to create 5
dwelling units.
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6 645 SUMMIT ST 188 FAIRVIEW AVENUE LLC 0.44 0.00 0.44 Single family home
68 806 4 15C FLOYD ST BOROUGH OF ENGLEWOOD CLIFFS 0.97 0.00 0.97 15C 0.0
69 806 6 15C FLOYD ST BOROUGH OF ENGLEWOOD CLIFFS 2.84 0.00 2.84 15C 0.0
70 807 6 1 669 SUMMIT ST A&I COMPANY LLC NJ 0.32 0.00 0.32 Single family home 0.0
71 904 6 1 63 N VIRGINIA CT REN,ZHEN&MARTELLO,RALPH CARLO 0.23 0.00 0.23 Single family home 0.0
Excluded in 3rd round - Municipal 15C Property - Municipally owned
72 909 3 15C 111 HOLLYWOOD AVE BOROUGH OF ENGLEWOOD CLIFFS 0.15 0.00 0.15 passive open space. Developed as walking path to North Cliff Elementary 0.0
School.
73 1001 27 1 50 ROBERTS RD CASTLE HILL ENTERPRISES LLC 0.35 0.00 0.35 Lot too small to create 5 dwelling units. 0.0
74 1001 35 1 14 ROBERTS RD PIERRE,BRADLEY & NONNA 0.40 0.00 0.40 Single family home 0.0
75 1001 37 15¢C 8 ROBERTS RD BOROUGH OF ENGLEWOOD CLIFFS 0.10 0.00 0.10 Ellintaitn 8] Reit = MmiElEl TE ey - Dadlpes] o6 il 0.0

Station, as identified in 2001 Borough Master Plan.
76 1001 38 1 4 ROBERTS ROAD JAIN, ANUJ & NEELIMA 0.49 0.00 0.49 Single family home 0.0
Excluded in 3rd round - Surrounded by single family homes. Lot too small

77 1002 12 1 51 ROBERTS RD YEN, VICTOR 0.44 0.00 0.44 . . 0.0
to create 5 dwelling units.

78 1004 5 1 7 LYNN DRIVE SINGH,CHARANJITE&HARVEEN KAUR 029 0.00 0.29 Excluded in 3rd round - Surrounded by single family homes. Lot too small 0.0
to create 5 dwelling units.

79 1005 1 1 33 STEPHEN DRIVE 33 STEPHEN DRIVE LLC 0.34 0.00 0.34 Single family home 0.0

80 1006 4 1 27 LYNN DR SHROFF, NIRAV & MARIYA 0.37 0.00 0.37 Single family home 0.0

81 1008 1 1 47 LYNN DR SUNSHINE DEVELOPERS LLC 0.35 0.00 0.35 Lot too small to create 5 dwellings units. 0.0

82 1008 5 1 5 WILLOW DR FRIDMAN, DAVID & NATALIE 0.77 0.00 0.77 Single family home 0.0

Excluded in 3rd round - R-A Zone. Contigious with Block 1009, Lot 16.01.
83 1009 15 1 41 LAURIE DR PALESTRONI, LUCIA 0.31 0.00 0.31 Surrounded by single family homes. Even combined, lots are too small to 0.0
create 5 dwelling units.
Excluded in 3rd round - R-A Zone. Contigious with Block 1009, Lot 15.
84 1009 16.01 1 45 LAURIE DR PALESTRONI, LUCIA 0.42 0.00 0.42 Surrounded by single family homes. Even combined, lots are too small to 0.0
create 5 dwelling units.

85 1009 17.01 1 28 GERALDINE CT PALESTRONI, LUCIA 0.48 0.00 0.48 Single family home 0.0

86 1009 29 1 78 JOHNSON AVE UNITED WATER CO 2.29 0.00 2.29 Excluded in 3rd round - Developed with municipal water storage tank. 0.0

87 1103 18 1 16 JEAN DRIVE MONIQUE RLTY INC CO L&R SERVICES 028 0.00 0.28 Excluded in 3rd round - Surrounded by single family homes. Lot too small 0.0
to create 5 dwelling units.

88 1104 4 1 11 JEAN DR KIM,CHONG SEUNG 028 0.00 028 Excluded in 3rd round - Surrounded by S|4ngle fa.mlly homes. Lot too small 0.0
to create 5 dwelling units.

89 1107 7 1 26 JANE DR JHALANIL,AMIT & VIJAY 0.69 0.00 0.69 Single family home construction 0.0

Excluded in 3rd round - Municipal 15C Property - Municipally owned
90 1107 14 15C 52 JANE DR BOROUGH OF ENGLEWOOD CLIFFS 0.14 0.00 0.14 passive open space. Developed as a walking path to St. Thomas Armenian 0.0
Church.

Excluded in 3rd round - Municipal 15C Property - The parcel is listed on the
master plan as dedicated for purposes of open space, which is owned and
operated in any manner by a municiaplity. Developed as "Fred Witte
91 1201 7 15C JOHNSON AVE BOROUGH OF ENGLEWOOD CLIFFS 5.98 0.00 5.98 Memorial Field/Johnson Field", active recreate site. Part of 3% of 0.0
municipal owned active recreate space. Accordingly, pursuant to the same
statute, the Borough shall not "be required to utilize" this land "for
affordable housing purposes.

Excluded in 3rd round - Municipal 15C Property - Municipally owned
unimproved and undeveloped sliver of land along Alison Park Road near
St. Michael's Novitate and Villa. Municipally owned passive open space to
protect environmentally sensitive nature of the site. Additionally
topographic mapping (USGS) shows steep slopes in excess of 15% on
nearly the entire site.

92 1302 1 15C HUDSON TERR BOROUGH OF ENGLEWOOD CLIFFS 0.06 0.00 0.06 0.0

50of6



ENGLEWOOD CLIFFS VL AND BOROUGH OWNED PROPERTIES
AS OF 2/10/2025

Constrained | Unconstrained Area Contibutin
“m- Property Class focation “ foESize -- comments/EXdUSlon BISCussion
Area Area to the RDP

Excluded in 3rd round- Municipal 15C Property - Lot too small to create 5

1302 HUDSON TERR BORO OF ENGLEWOOD CLIFFS 0.0 0.00
dwelling units.

37.26

* Part of 3rd Round RDP
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Submitted 6/18/2024

Borough of Englewood Cliffs, Bergen County

Trust Fund Balance from Inception (20061) to December 31, 2023

REVENUE SUMMARY

Barrier Free Escrow

$0.00

Development Fees - Residential

$3,755,520.41

Development Fees - Nonresidential

$2,395,785.55

Interest Earned $118,010.78
Other Income? $171,525.24
Payments-in-Lieu of Construction $0.00

TOTAL $ 6,440,841.98
EXPENDITURE SUMMARY
Administration S 764,681.85
Affordability Assistance $0.00
Barrier Free Conversions $0.00
Housing Activity $2,016,383.01
Other Expenditures?® $215,525.86

TOTAL

$2,996,590.72

TRUST FUND ACCOUNT BALANCE AS OF DECEMBER 31,2023 S 3,444,251.26

1 Date COAH Approved Development Fee Ordinance: 10/18/2006; Date Borough Adopted Development Fee Ordinance:
12/20/2006.

2 “Other Income” is inclusive of correcting account balances for housing activity and administrative expenditures.

3 “Other Expenditures” are inclusive of refunds for overpayment of development fees.

320 North Avenue East, Cranford, NJ 07016 ¢ (908) 276-2715 Voice * (908) 709-1738 Fax
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Borough of Englewood Cliffs, Bergen County — Project/Unit Monitoring — September 16, 2024

Site / Program Name

Hudson Terrace/Michaels Development

800 Sylvan Avenue

Project Type 100% Affordable Housing Development Townhouse & Multi-Family Building

Block & Lot / Street Block: 513, Lots: 5 and 7 and Block: 514, Lots: 4 and 5 Block: 910 Lot:1

Status Under Construction Under Construction

Date Settlement Agreement signed 10/8/20- Latest Amended Site Plan

4/26/24

Length of Affordability
Controls

Deed restricted min. 45 years

Deed restricted min. 30 years

Administrative Agent

Triad Associates, 1301 West Forest Grove Road, Building #3
Vineland, NJ 08360, (856).690.9590 https://triadincorporated.com/ -
resolution adopted 12/15/20

Type of Units 100% Affordable - See Notes Affordable Rental
Total Affordable Units 90 - See Notes
Units Notes Per Developer's Agreement executed 3/15/2021, "in no event shall it deviate from the 1BR: 18 Units, 2BR: 54 Units , 3BR: 18 Units

required unit mix of the Borough's Request For Proposals and the Settlement Settlement Agreement 10/4/20 confirms:

Agreement.” - 12 affordable units will be family very-low income units and the rest

determined by Uniform Housing Affordability Controls (UHAC).
- "Second round” regulations phasing formula: “The market rate units

#BR # Units % AMI Tenant Pop. are to be 1- and 2-bedroom units. A total of 13% of the affordable

1 1 20% Special Needs units shall be affordable to families that are very low income, and

2 2 20% Special Needs 50% of the affordable units will be affordable to low income families,

3 2 20% Special Needs while 50% of the affordable units will be affordable to moderate

1 3 30% Family income families."

2 3 30% Family

3 2 30% Family

1 3 50% Family

2 12 50% Family

3 5 50% Family

1 6 60% Family

2 18 60% Family

3 8 60% Family

Total 65
Income/Bedroom Eff. BR BR BR BR Eff. BR BR BR BR
Distribution Std. 1 2 3 4 Std. 1 2 3 4
Very-Low-Income - 4 5 4 - Per the Special Adjudicator, the income and bedroom distribution
Low-Income - 3 12 5 - shall be determined by the Borough’s Administrative Agent.
Moderate-Income - 6 18 8 -




6/18/2024 - Submitted by email to DCA Commissioner Jacquelyn A. Suarez (lpsmail@dca.nj.gov).
9/16/2024 - Revised Submission emailed to DCA Commissioner Jacquelyn A. Suarez
(lpsmail@dca.nj.gov) and DCA Acting Director of Local Planning Services Keith Henderson
(keith.henderson@dca.nj.gov).

Borough of Englewood Cliffs, Bergen County

Affordable Housing Trust Fund Balance from Inception (20061) to December 31, 2023

REVENUE SUMMARY
Barrier Free Escrow $0.00
Development Fees - Residential $ 3,755,520.41
Development Fees - Nonresidential $2,395,785.55
Interest Earned $118,010.78
Other Income? $171,525.24
Payments-in-Lieu of Construction $0.00
TOTAL $ 6,440,841.98
EXPENDITURE SUMMARY
Administration $764,681.85
Affordability Assistance $0.00
Barrier Free Conversions $0.00
Housing Activity $2,016,383.01
Other Expenditures® $215,525.86
TOTAL $2,996,590.72
AFFORDABLE HOUSING TRUST FUND ACCOUNT BALANCE AS OF DECEMBER 31, 2023 $ 3,444,251.26

1 Date COAH Approved Development Fee Ordinance: 10/18/2006; Date Borough Adopted Development Fee Ordinance:
12/20/2006.

2 “Other Income” is inclusive of correcting account balances for housing activity and administrative expenditures.
3 “Other Expenditures” are inclusive of refunds for overpayment of development fees.

320 North Avenue East, Cranford, NJ 07016 ¢ (908) 276-2715 Voice * (?208) 709-1738 Fax
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BOROUGH OF ENGLEWOOD CLIFFS, BERGEN COUNTY

ORDINANCE No. 20-20

AN ORDINANCE TO ENACT SECTION 30-19B AND REPEAL SECTION 30-18 (AFFORDABLE
HOUSING REGULATIONS) IN CHAPTER 30 (ZONING) OF THE ORDINANCES OF THE
BOROUGH OF ENGLEWOOD CLIFFS.

WHEREAS, in accordance with In the Matter of the Adoption of N.J.A.C. 5:96 & 5:97 by the New
Jersey Council on Affordable Housing, 221 N.J. T (2015) (“Mount Laurel IV”), the Borough of
Englewood Cliffs filed an action for declaratory judgment requesting that the Court declare that
Englewood Cliffs has complied with its constitutional obligation to provide a realistic opportunity
for the development of housing that is affordable to low- and moderate-income families and
individuals; and

WHEREAS, in order to carry out such Constitutional obligation, the Revised Ordinances of the
Borough of Englewood Cliffs are to be amended to include provisions addressing Englewood Cliffs’s
constitutional obligation to provide affordable housing in accordance with the New Jersey Fair
Housing Act of 1985 and all applicable laws; and

WHEREAS, this Ordinance is intended to provide assurances that low- and moderate-income units
("affordable units") are created with controls on affordability over time and that low- and
moderate-income households shall occupy those units; and

WHEREAS, this Ordinance shall apply except where inconsistent with applicable law; and

WHEREAS, a draft Housing Element and Fair Share Plan has been prepared on behalf of the
Borough; and

WHEREAS, this Ordinance implements and incorporates the aforementioned draft Housing Element
and Fair Share Plan and addresses the requirements of the New Jersey Fair Housing Act of 1985,
as amended, N.J.A.C. 5:93-1, et seq., as amended and supplemented, and N.J.A.C. 5:80-26.1, et
seq. as amended and supplemented;

NOW, THEREFORE, BE IT ORDAINED by the Borough Council of the Borough of Englewood Cliffs as
follows:

SECTION 1. Chapter 30, Zoning, Section 19-B, Affordable Housing Regulations, is hereby enacted
as follows:

Section 1. Purpose

(a) This Ordinance is intended to assure that low- and moderate-income units ("affordable
units") are created with controls on affordability and that low- and moderate-income
households shall occupy these units. This Ordinance is also intended to ensure that any site
that benefits from a rezoning, variance, or redevelopment or rehabilitation plan approved
by the Borough that results in any multi-family or single-family attached residential
development, including the residential portion of a mixed-use project, in any zone within
Englewood Cliffs, and proposed at a density of five (5) units per acre or greater produces
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affordable housing at a set-aside rate of 20% regardless of whether the affordable units
are for sale or for rent. This Ordinance shall apply except where inconsistent with applicable
law. This requirement does not give any developer the right to any such rezoning, variance
or other relief, or establish any obligation on the part of the Borough of Englewood Cliffs
to grant such rezoning, variance or other relief.

(b) A Housing Element and Fair Share Plan has been prepared by the Borough's representatives
which describes how Englewood Cliffs Borough shall address its affordable housing
obligations.

(c) On the first anniversary of the execution of the Settlement Agreement dated October 8,
2020, between the Borough of Englewood Cliffs and Fair Share Housing Center, and on
every anniversary thereafter through the end of said Settlement Agreement, the Borough
shall work with the Special Master so that the Special Master may provide annual reporting
of the status of all affordable housing activity within the municipality through posting on the
municipal website, with a copy or such posting provided to Fair Share Housing Center, using
monitoring forms provided by FSHC.

Section 2. Definitions

The following terms when used in this Ordinance shall have the meanings given in this Section:

“Accessory apartment” means a self-contained residential dwelling unit with a kitchen, sanitary
facilities, sleeping quarters and a private entrance, which is created within an existing home, or
through the conversion of an existing accessory structure on the same site, or by an addition to an
existing home or accessory building, or by the construction of a new accessory structure on the same
site.

“Act” means the Fair Housing Act of 1985, P.L. 1985, c. 222 (N.J.S.A. 52:27D-301 et seq.) as has
been subsequently amended.

“Adaptable” means constructed in compliance with the technical design standards of the Barrier
Free Subcode, N.J.A.C. 5:23-7.

“Administrative agent” means the entity responsible for the administration of affordable units in
accordance with this ordinance, applicable COAH regulations and the Uniform Housing
Affordability Controls (UHAC)(N.J.A.C. 5:80-26.1 et seq.)

“Affirmative marketing” means a regional marketing strategy designed to attract buyers and/or
renters of affordable units pursuant to N.J.A.C. 5:80-26.15.

“Affordability average” means the average percentage of median income at which restricted units
in an affordable housing development are affordable to low- and moderate-income households.

“Affordable” means, a sales price or rent within the means of a low- or moderate-income household

as defined in N.J.LA.C. 5:93-7.4, and, in the case of an ownership unit, that the sales price for the
unit conforms to the standards set forth in N.J.A.C. 5:80-26.6, as may be amended and
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supplemented, and, in the case of a rental unit, that the rent for the unit conforms to the standards
set forth in N.JLA.C. 5:80-26.12, as may be amended and supplemented.

“Affordable development” means a housing development all or a portion of which consists of
restricted units.

“Affordable housing development” means a development included in the Borough'’s Fair Share Plan,
and includes, but is not limited to, an inclusionary development, a municipal construction project or
a 100 percent affordable development.

“Affordable housing program(s)” means any mechanism in the Borough'’s Fair Share Plan prepared
or implemented to address the Borough’s fair share obligation.

“Affordable unit” means a housing unit proposed or created pursuant to the Act, credited pursuant
to applicable regulations, the FSHC Settlement Agreement, or an order of the Court.

“Agency” means the New Jersey Housing and Mortgage Finance Agency established by P.L. 1983,
c. 530 (N.L.S.A. 55:14K-1, et seq.).

“Age-restricted unit” means a housing unit designed to meet the needs of, and exclusively for, the
residents of an age-restricted segment of the population such that: 1) all the residents of the
development where the unit is situated are 62 years or older; or 2) at least 80 percent of the units
are occupied by one person that is 55 years or older; or 3) the development has been designated
by the Secretary of the U.S. Department of Housing and Urban Development as “housing for older
persons” as defined in Section 807(b)(2) of the Fair Housing Act, 42 U.S.C. § 3607.

“Assisted living residence” means a facility licensed by the New Jersey Department of Health and
Senior Services to provide apartment-style housing and congregate dining and to assure that
assisted living services are available when needed for four or more adult persons unrelated to the
proprietor and that offers units containing, at a minimum, one unfurnished room, a private bathroom,
a kitchenette and a lockable door on the unit entrance.

“Certified household” means a household that has been certified by an Administrative Agent as a
low-income household or moderate-income household.

“COAH" means the New Jersey Council on Affordable Housing.

“The Department” means the Department of Community Affairs of the State of New Jersey, that
was established under the New Jersey Fair Housing Act (N.J.S.A. 52:27D-301 et seq.).

“DCA” means the State of New Jersey Department of Community Affairs.

“Deficient housing unit” means a housing unit with health and safety code violations that require the
repair or replacement of a major system. A major system includes weatherization, roofing, plumbing
(including wells), heating, electricity, sanitary plumbing (including septic systems), lead paint

abatement and/or load bearing structural systems.

“Developer” means any person, partnership, association, company or corporation that is the legal
or beneficial owner or owners of a lot or any land proposed to be included in a proposed
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development including the holder of an option to contract or purchase, or other person having an
enforceable proprietary interest in such land.

“Development” means the division of a parcel of land into two or more parcels, the construction,
reconstruction, conversion, structural alteration, relocation, or enlargement of any use or change in
the use of any building or other structure, or of any mining, excavation or landfill, and any use or
change in the use of any building or other structure, or land or extension of use of land, for which
permission may be required pursuant to N.J.S.A. 40:55D-1 et seq.

“Inclusionary development” means a development containing both affordable units and market rate
units. Inclusionary developments must have a twenty (20) percent set aside of affordable units
whether it is a rental or for-sale development. This term includes, but is not necessarily limited to:
new construction, the conversion of a non-residential structure to residential and the creation of new
affordable units through the reconstruction of a vacant residential structure.

“Low-income household” means a household with a total gross annual household income equal to
50 percent or less of the median household income.

“Low-income unit” means a restricted unit that is affordable to a low-income household.

“Major system” means the primary structural, mechanical, plumbing, electrical, fire protection, or
occupant service components of a building which include but are not limited to, weatherization,
roofing, plumbing (including wells), heating, electricity, sanitary plumbing (including septic systems),
lead paint abatement or load bearing structural systems.

“Market-rate units” means housing not restricted to low- and moderate-income households that may
sell or rent at any price.

“Median income” means the median income by household size for the applicable county, as adopted
annually by the Court, COAH, or a successor entity.

“Moderate-income household” means a household with a total gross annual household income in
excess of 50 percent but less than 80 percent of the median household income.

“Moderate-income unit” means a restricted unit that is affordable to a moderate-income household.

“Non-exempt sale” means any sale or transfer of ownership other than the transfer of ownership
between husband and wife; the transfer of ownership between former spouses ordered as a result
of a judicial decree of divorce or judicial separation, but not including sales to third parties; the
transfer of ownership between family members as a result of inheritance; the transfer of ownership
through an executor’s deed to a class A beneficiary and the transfer of ownership by court order.

“Random selection process” means a process by which currently income-eligible households are
selected for placement in affordable housing units such that no preference is given to one applicant
over another except for purposes of matching household income and size with an appropriately
priced and sized affordable unit (e.g., by lottery).

“Regional asset limit” means the maximum housing value in each housing region affordable to a
four-person household with an income at 80 percent of the regional median as defined by adopted
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Regional Income Limits per the Borough’s annually updated income limits pursuant to the process
established in the Borough’s Settlement Agreement with FSHC or published annually by AHPNJ,
COAH or a successor entity.

“Rehabilitation” means the repair, renovation, alteration or reconstruction of any building or
structure, pursuant to the Rehabilitation Subcode, N.J.A.C. 5:23-6.

“Rent” means the gross monthly cost of a rental unit to the tenant, including the rent paid to the
landlord, as well as an allowance for tenant-paid utilities computed in accordance with allowances
published by DCA for its Section 8 program. In assisted living residences, rent does not include
charges for food and services.

“Restricted unit” means a dwelling unit, whether a rental unit or ownership unit, that is subject to the
affordability controls of N.J.A.C. 5:80-26.1, as may be amended and supplemented, but does not
include a market-rate unit financed under UHORP or MONI.

“UHAC” means the Uniform Housing Affordability Controls set forth in N.J.A.C. 5:80-26.1 et seq.

“Very low-income household” means a household with a total gross annual household income equal
to 30 percent or less of the median household income.

“Very low-income unit” means a restricted unit that is affordable to a very low-income household.
“Weatherization” means building insulation (for attic, exterior walls and crawl space), siding to
improve energy efficiency, replacement storm windows, replacement storm doors, replacement

windows and replacement doors, and is considered a major system for rehabilitation.

Section 3. Affordable Housing Programs

The Borough of Englewood Cliffs will use the following mechanisms to satisfy its affordable housing
obligations:

(a) Phasing. Inclusionary developments shall be subject to the following schedule:

Minimum Percentage of Low- and Maximum Percentage of Market-Rate
Moderate-Income Units Completed Units Completed
0% 25%
10% 25% + 1 Unit
50% 50%
75% 75%
100% 90%

A unit is deemed completed when a permanent, as compared to a temporary, CO is issued
for the unit.

(b) Fractional Units. If 20 percent of the total number of units in a development (or the set-

aside, as applicable) results in a fraction or decimal, the developer shall be required to
provide an additional affordable unit on site.
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Example: an 8-unit development requiring an affordable housing set-aside of 1.6 units is
proposed. The developer is required to provide two on-site affordable units.

(c) Integration of Affordable Units. In inclusionary developments low- and moderate-income
units shall be integrated with the market rate units to the greatest extent feasible.

(d) Utilities. Affordable units shall utilize the same type of heating source as market units within
the affordable development.

(e) The facade of an affordable housing dwelling shall be indistinguishable from those of
market units in terms of the use of exterior materials, windows, doors, reveal, roof pitch,
color, or other material. Affordable housing units shall have access to open space and site
amenities comparable to that of market rate units.

(f) For inclusionary developments with a single housing type, the affordable housing units shall
have the same tenure as the market housing units.

(g) Tenant-paid utilities that are included in the utility allowance shall be so stated in the lease
and shall be consistent with the utility allowance approved by the New Jersey Department
of Community Affairs for its Section 8 program. Affordable units shall utilize the same type
of heating source as market units within the affordable development.

Section 4. New Construction

The following general guidelines apply to all newly constructed developments that contain low-and
moderate-income housing units, including any currently unanticipated future developments that will
provide low- and moderate-income housing units.

a. Low/Moderate Split and Bedroom Distribution of Affordable Housing Units:

1. The fair share obligation shall be divided equally between low- and
moderate-income units, except that where there is an odd number of
affordable housing units the extra unit shall be a low- income unit.

2. In each affordable development, at least 50 percent of the restricted units
within each bedroom distribution shall be low-income units. If there is only
one affordable unit it must be a low income unit.

3. At least thirteen percent (13%) of all affordable units in the Borough, within
each bedroom distribution, with the exception of units constructed as of July
1, 2008, and units subject to preliminary or final site plan approval as of
July 1, 2008, shall be designated as very-low income units at 30% of the
median income, with at least fifty percent (50%) of all very-low income units
being available to families. Very-low income units shall be considered low-
income units for the purposes of evaluating compliance with the required
low/moderate income unit splits, bedroom distribution, and phasing
requirements of this ordinance.
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Affordable developments that are not age-restricted shall be structured such
that:

i The combined number of efficiency and one-bedroom units shall be
no greater than 20 percent of the total low- and moderate-income
units;

ii. At least 30 percent of all low- and moderate-income units are two

bedroom units;

iii. At least 20 percent of all low- and moderate-income units shall be

three bedroom units; and

iv. The remaining units, if any, may be allocated among two and three

bedroom units at the discretion of the developer.

Affordable developments that are age-restricted shall be structured such
that the number of bedrooms shall equal the number of age-restricted low-
and moderate-income units within the inclusionary development. The
standard may be met by having all one-bedroom units or by having a two-
bedroom unit for each efficiency unit.

Accessibility Requirements:

1.

vi.

The first floor of all restricted townhouse dwelling units and all restricted units
in all other multistory buildings shall be subject to the technical design
standards of the Barrier Free Subcode, N.J.A.C. 5:23-7.

All restricted townhouse dwelling units and all restricted units in other
multistory buildings in which a restricted dwelling unit is attached to at least
one other dwelling unit shall have the following features:

An adaptable toilet and bathing facility on the first floor;

An adaptable kitchen on the first floor;

An interior accessible route of travel on the first floor;

An interior accessible route of travel shall not be required between
stories within an individual unit;

An adaptable room that can be used as a bedroom, with a door or the
casing for the installation of a door, on the first floor; and

An accessible entranceway as set forth at P.L. 2005, c. 350 (N.L.S.A.
52:27D-311a et seq.) and the Barrier Free Subcode, N.J.A.C. 5:23-7,
or evidence that the Borough of Englewood Cliffs has collected funds
from the developer sufficient to make ten percent (10%) of the
adaptable entrances in the development accessible:

a. Where a unit has been constructed with an adaptable entrance, upon
the request of a disabled person who is purchasing or will reside in
the dwelling unit, an accessible entrance shall be installed.

b. To this end, the builder of restricted units shall deposit funds within
the Borough’s Affordable Housing Trust Fund sufficient to install
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accessible entrances in ten percent (10%) of the affordable units that
have been constructed with adaptable entrances.

c. The funds deposited under paragraph b. above shall be used by the
Borough of Englewood Cliffs for the sole purpose of making the
adaptable entrance of any affordable unit accessible when
requested to do so by a person with a disability who occupies or
intends to occupy the unit and requires an accessible entrance.

d. The developer of the restricted units shall submit a design plan and
cost estimate for the conversion from adaptable to accessible
entrances to the Construction Official of the Borough.

e. Once the Construction Official has determined that the design plan
to convert the unit entrances from adaptable to accessible meet the
requirements of the Barrier Free Subcode, N.J.A.C. 5:23-7, and that
the cost estimate of such conversion is reasonable, payment shall be
made to the Borough’s Affordable Housing Trust Fund and
appropriately earmarked.

f. Full compliance with the foregoing provisions shall not be required
where an entity can demonstrate that it is site impracticable to meet
the requirements. Determinations of site impracticability shall be in
compliance with the Barrier Free Subcode, N.J.A.C. 5:23-7.

Maximum Rents and Sales Prices

1. In establishing rents and sales prices of affordable housing units, the
Administrative Agent shall follow the procedures set forth in UHAC utilizing the
regional income limits established pursuant to the calculation procedures as
approved by the Court and detailed below:

Regional income limits shall be established for the Housing Region in
which the Borough is located (Housing Region 1) based on the median
income by household size, which shall be established by a regional
weighted average of the uncapped Section 8 income limits published by
HUD. To compute this regional income limit, the HUD determination of
median county income for a family of four is multiplied by the estimated
number of households within the county according to the most recent
decennial Census. The resulting product for each county within the housing
region is summed. The sum is divided by the estimated total number of
households from the most recent decennial Census in the Borough’s
housing region. This quotient represents the regional weighted average
of median income for a household of four. The income limit for a
moderate-income unit for a household of four shall be eighty percent
(80%) of the regional weighted average median income for a family of
four. The income limit for a low income unit for a household of four shall
be fifty percent (50%) of the HUD determination of the regional
weighted average median income for a family of four. The income limit
for a very low income unit for a household of four shall be thirty percent
(30%) of the regional weighted average median income for a family of
four. These income limits shall be adjusted by household size based on
multipliers used by HUD to adjust median income by household size. In
no event shall the income limits be less than those for the previous year.
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ii.  The Regional Asset Limit used in determining an applicant’s eligibility for
affordable housing pursuant to NJ.A.C. 5:80-26.16(b)3 shall be
calculated by the Borough annually by taking the percentage increase
of the income limits calculated pursuant to paragraph ii. above over the
previous year’s income limits, and applying the same percentage
increase to the Regional Asset Limit from the prior year. In no event shall
the Regional Asset Limit be less than that for the previous year.

The maximum rent for restricted rental units within each affordable
development shall be affordable to households earning no more than 60
percent of median income, and the average rent for restricted low- and
moderate-income units shall be affordable to households earning no more than
52 percent of median income.

The developers and/or municipal sponsors of restricted rental units shall
establish at least one rent for each bedroom type for both low-income and
moderate-income units.

a. At least thirteen percent (13%) of all low- and moderate-income dwelling
units shall be affordable to households earning no more than 30 percent
of median income, leaving 37 percent to be made affordable to low
income households and 50 percent to be made affordable to moderate
income households.

The maximum sales price of restricted ownership units within each affordable
development shall be affordable to households earning no more than 70
percent of median income, and each affordable development must achieve an
affordability average of 55 percent for restricted ownership units; in
achieving this affordability average, moderate-income ownership units must
be available for at least three different prices for each bedroom type, and
low-income ownership units must be available for at least two different prices
for each bedroom type.

In determining the initial sales prices and rents for compliance with the
affordability average requirements for restricted units other than assisted
living facilities, the following standards shall be used:

. A studio shall be affordable to a one-person household;

. A one-bedroom unit shall be affordable to a one and one-half
person household;
A two-bedroom unit shall be affordable to a three-person household;

. A three-bedroom unit shall be affordable to a four and one-half
person household; and

e. A four-bedroom unit shall be affordable to a six-person household.

T Q

o 0

In determining the initial rents for compliance with the affordability average
requirements for restricted units in assisted living facilities, the following
standards shall be used:
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10.

11.

a. A studio shall be affordable to a one-person household;

b. A one-bedroom unit shall be affordable to a one and one-half
person household; and

c. A two-bedroom unit shall be affordable to a two-person household
or to two one-person households.

The initial purchase price for all restricted ownership units shall be calculated
so that the monthly carrying cost of the unit, including principal and interest
(based on a mortgage loan equal to 95 percent of the purchase price and
the Federal Reserve H.15 rate of interest), taxes, homeowner and private
mortgage insurance and condominium or homeowner association fees do not
exceed 28 percent of the eligible monthly income of the appropriate size
household as determined under N.J.A.C. 5:80-26.4, as may be amended
and supplemented; provided, however, that the price shall be subject to the
affordability average requirement of N.J.A.C. 5:80-26.3, as may be
amended and supplemented.

The initial rent for a restricted rental unit shall be calculated so as not to
exceed 30 percent of the eligible monthly income of the appropriate
household size as determined under N.J.A.C. 5:80-26.4, as may be
amended and supplemented; provided, however, that the rent shall be
subject to the affordability average requirement of N.J.A.C. 5:80-26.3, as
may be amended and supplemented.

The price of owner-occupied very low, low- and moderate-income units may
increase annually based on the percentage increase in the regional median
income limit for each housing region. In no event shall the maximum resale
price established by the administrative agent be lower than the last
recorded purchase price.

The rent of very-low, low- and moderate-income units may be increased
annually based on the percentage increase in the Housing Consumer Price
Index for the United States. This increase shall not exceed nine percent in
any one year. Rents for units constructed pursuant to low- income housing tax
credit regulations shall be indexed pursuant to the regulations governing
low- income housing tax credits.

Utilities. Tenant-paid utilities that are included in the utility allowance shall
be so stated in the lease and shall be consistent with the utility allowance
approved by DCA for its Section 8 program.

Section 5. Affirmative Marketing Requirements

(a)

The Borough of Englewood Cliffs (or Court) shall adopt an Affirmative Marketing Plan,
subject to approval of the Court, compliant with N.J.A.C. 5:80-26.15, as may be amended
and supplemented. The Affirmative Marketing Plan shall include the following community
and regional organizations, which must be notified when affordable units are available:
Fair Share Housing Center, the New Jersey State Conference of the NAACP, the Latino
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(f)

W)

Action Network, East Orange NAACP, Newark NAACP, Bergen County NAACP, and
Elizabeth NAACP.

In accordance with the requirements of N.J.S.A. 52:27D-321.3 et seq., L.2020, c.5, all
available affordable units must be listed on the New Jersey Housing Resource Center
website, njhrc.gov.

The Affirmative Marketing Plan is a regional marketing strategy designed to attract buyers
and/or renters of all majority and minority groups, regardless of race, creed, color, national
origin, ancestry, marital or familial status, gender, affectional or sexual orientation,
disability, age or number of children to housing units which are being marketed by a
developer, sponsor or owner of affordable housing. The Affirmative Marketing Plan is also
intended to target those potentially eligible persons who are least likely to apply for
affordable units in that region. It is a continuing program that directs all marketing activities
toward Housing Region 1 and is required to be followed throughout the period of deed
restriction.

The Affirmative Marketing Plan shall provide a regional preference for all households that
live and/or work in Housing Region 1, comprised of Bergen, Hudson, Passaic and Sussex
Counties.

The municipality has the ultimate responsibility for adopting the Affirmative Marketing Plan
and for the proper administration of the Affirmative Marketing Program, including initial
sales and rentals and resales and re-rentals. The Administrative Agent designated by the
Borough of Englewood Cliffs shall implement the Affirmative Marketing Plan to assure the
affirmative marketing of all affordable units.

In implementing the Affirmative Marketing Plan, the Administrative Agent shall provide a
list of counseling services to low- and moderate-income applicants on subjects such as
budgeting, credit issues, mortgage qualification, rental lease requirements, and
landlord /tenant law.

The Affirmative Marketing Plan shall describe the media to be used in advertising and
publicizing the availability of housing. In implementing the Affirmative Marketing Plan, the
Administrative Agent shall consider the use of language translations where appropriate.

The affirmative marketing process for available affordable units shall begin at least four
(4) months prior to the expected date of occupancy.

Applications for affordable housing shall be available in several locations, including, at a
minimum, the Bergen County Administration Building, Hudson County Administration Building,
Essex County Administration Building, Sussex County Administration Building, Bergen County
Library Headquarters, Hudson County Library Headquarters, Essex County Library
Headquarters, Sussex County Library Headquarters; and the developer's rental office.
Applications shall be mailed to prospective applicants upon request

In addition to other affirmative marketing strategies, the Administrative Agent shall provide

specific notice of the availability of affordable housing units in Englewood Cliffs to the
following entities: Fair Share Housing Center, the New Jersey State Conference of the
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NAACP, the Latino Action Network, NORWESCAP, Supportive Housing Association, and the
Central Jersey Housing Resource Center.

(k) The costs of advertising and affirmative marketing of the affordable units shall be the
responsibility of the developer, sponsor or owner, unless otherwise determined or agreed

to by the Borough.

Section 6. Occupancy Standards

(a) In referring certified households to specific restricted units, to the extent feasible, and
without causing an undue delay in occupying the unit, the Administrative Agent shall strive
to:

1. Provide an occupant for each bedroom;

2. Provide separate bedrooms for adults and children;

3. Provide children of different sex with separate bedrooms; and

4. Prevent more than two persons from occupying a single bedroom.

(b) Additional provisions related to occupancy standards (if any) shall be provided in the
municipal Operating Manual.

Section 7. Control Periods for Restricted Ownership Units and Enforcement Mechanisms

(a) Control periods for restricted ownership units shall be in accordance with N.J.A.C. 5:80-
26.5, as may be amended and supplemented, and each restricted ownership unit shall
remain subject to the requirements of this Ordinance until the Borough of Englewood Cliffs
elects to release the unit from such requirements however, and prior to such an election, a
restricted ownership unit must remain subject to the requirements of N.J.A.C. 5:80-26.1, as
may be amended and supplemented, for at least 30 years.

(b) The affordability control period for a restricted ownership unit shall commence on the date
the initial certified household takes title to the unit.

(c) Prior to the issuance of the initial certificate of occupancy for a restricted ownership unit and
upon each successive sale during the period of restricted ownership, the Administrative
Agent shall determine the restricted price for the unit and shall also determine the non-
restricted, fair market value of the unit based on either an appraisal or the unit’s equalized
assessed value.

(d) At the time of the first sale of the unit, the purchaser shall execute and deliver to the
Administrative Agent a recapture note obligating the purchaser (as well as the purchaser’s
heirs, successors and assigns) to repay, upon the first non-exempt sale after the unit's release
from the requirements of this Ordinance, an amount equal to the difference between the
unit’s non-restricted fair market value and its restricted price, and the recapture note shall
be secured by a recapture lien evidenced by a duly recorded mortgage on the unit.

(e) The affordability controls set forth in this Ordinance shall remain in effect despite the entry
and enforcement of any judgment of foreclosure with respect to restricted ownership units.
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A restricted ownership unit shall be required to obtain a Continuing Certificate of Occupancy
or a certified statement from the Construction Official stating that the unit meets all code
standards upon the first transfer of title that follows the expiration of the applicable
minimum control period provided under N.J.A.C. 5:80-26.5(a), as may be amended and
supplemented.

Section 8. Price Restrictions for Restricted Ownership Units, Homeowner Association Fees and

Resale Prices

Price restrictions for restricted ownership units shall be in accordance with N.J.A.C. 5:80-26.1, as
may be amended and supplemented, including:

(a)

(b)

The initial purchase price for a restricted ownership unit shall be approved by the
Administrative Agent.

The Administrative Agent shall approve all resale prices, in writing and in advance of the
resale, to assure compliance with the foregoing standards.

The method used to determine the condominium association fee amounts and special
assessments shall be indistinguishable between the low- and moderate-income unit owners
and the market unit owners.

The owners of restricted ownership units may apply to the Administrative Agent to increase
the maximum sales price for the unit on the basis of capital improvements. Eligible capital
improvements shall be those that render the unit suitable for a larger household or the
addition of a bathroom.

Section 9. Buyer Income Eligibility

(a)

Buyer income eligibility for restricted ownership units shall be in accordance with
N.J.A.C. 5:80-26.1, as may be amended and supplemented, such that low-income
ownership units shall be reserved for households with a gross household income less than
or equal to 50 percent of median income and moderate-income ownership units shall
be reserved for households with a gross household income less than 80 percent of
median income. Very low income units shall be reserved for households with a gross
household income of less than 30 percent of median income.

The Administrative Agent shall certify a household as eligible for a restricted ownership
unit when the household is a very low-income household, a low-income household or a
moderate-income household, as applicable to the unit, and the estimated monthly
housing cost for the particular unit (including principal, interest, taxes, homeowner and
private mortgage insurance and condominium or homeowner association fees, as
applicable) does not exceed 33 percent of the household’s certified monthly income.

Notwithstanding the foregoing, the Administrative Agent may, upon approval by the
Borough Council, and subject to the Court's approval, permit a moderate-income
purchaser to buy a low-income unit if and only if the Administrative Agent can
demonstrate that there is an insufficient number of eligible low-income purchasers in the
housing region to permit prompt occupancy of the unit and all other reasonable efforts
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Section 10.

to attract a low-income purchaser, including pricing and financing incentives, have
failed. Any such low-income unit that is sold to a moderate-income household shall retain
the required pricing and pricing restrictions for a low-income unit.

A certified household that purchases a restricted ownership unit must occupy it as the
certified household’s principal residence and shall not lease the unit; provided, however,
that the Administrative Agent may permit the owner of a restricted ownership unit, upon
application and a showing of hardship, to lease the restricted unit to another certified
household for a period not to exceed one (1) year.

Limitations on indebtedness secured by ownership unit; subordination;

(a)

Section 11.

Prior to incurring any indebtedness to be secured by a restricted ownership unit, the
Administrative Agent shall determine in writing that the proposed indebtedness complies
with the provisions of this section and the Administrative Agent shall issue such
determination prior to the owner incurring such indebtedness.

With the exception of original purchase money mortgages, during a control period
neither an owner nor a lender shall at any time cause or permit the total indebtedness
secured by a restricted ownership unit to exceed 95 percent of the maximum allowable
resale price of that unit, as such price is determined by the Administrative Agent in
accordance with N.J.A.C.5:80-26.6(b).

Capital Improvements

(a)

The owner of a restricted ownership unit may apply to the Administrative Agent to
increase the maximum sales price for the unit on the basis of capital improvements made
since the purchase of the unit. Eligible capital improvements shall be those that render
the unit suitable for a larger household or that add an additional bathroom. In no event
shall the maximum sales price of an improved housing unit exceed the limits of
affordability for the larger household.

Upon the resale of a restricted ownership unit, all items of property that are
permanently affixed to the unit or were included when the unit was initially restricted
(for example, refrigerator, range, washer, dryer, dishwasher, wall-to-wall carpeting)
shall be included in the maximum allowable resale price. Other items may be sold to
the purchaser at a reasonable price that has been approved by the Administrative
Agent at the time of the signing of the agreement to purchase. The purchase of central
air conditioning installed subsequent to the initial sale of the unit and not included in the
base price may be made a condition of the unit resale provided the price of the air
conditioning equipment, which shall be subject to ten (10-) year, straight-line
depreciation, has been approved by the Administrative Agent. Unless otherwise
approved by the Administrative Agent, the purchase of any property other than central
air conditioning shall not be made a condition of the unit resale. The owner and the
purchaser must personally certify at the time of closing that no unapproved transfer of
funds for the purpose of selling and receiving property has taken place at the time of
or as a condition of resale.
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Section 12. Control Periods for Restricted Rental Units

(a)

Control periods for restricted rental units shall be in accordance with N.J.A.C. 5:80-26.11,
as may be amended and supplemented, and each restricted rental unit shall remain subject
to the requirements of this Ordinance until the Borough of Englewood Cliffs elects to release
the unit from such requirements pursuant to action taken in compliance with N.J.A.C. 5:80-
26.1, et seq., as may be amended and supplemented, and prior to such an election, a
restricted rental unit must remain subject to the requirements of N.J.A.C. 5:80-26.1, et seq.
as may be amended and supplemented, for at least 30 years.

Restricted rental units created as part of developments receiving 9% Low-Income Housing
Tax Credits must comply with a control period of not less than a 30-year compliance period
plus a 15-year extended use period.

Deeds of all real property that include restricted rental units shall contain deed restriction
language. The deed restriction shall have priority over all mortgages on the property, and
the deed restriction shall be filed by the developer or seller with the records office of the
County of Bergen. A copy of the filed document shall be provided to the Administrative
Agent within 30 days of the receipt of a Certificate of Occupancy.

A restricted rental unit shall remain subject to the affordability controls of this Ordinance,
despite the occurrence of any of the following events:

1. Sublease or assignment of the lease of the unit;

2. Sale or other voluntary transfer of the ownership of the unit; or

3. The entry and enforcement of any judgment of foreclosure.

Section 13. Price Restrictions for Rental Units; Leases

(a)

(b)

A written lease shall be required for all restricted rental units, except for units in an assisted
living residence, and tenants shall be responsible for security deposits and the full amount
of the rent as stated on the lease. A copy of the current lease for each restricted rental unit
shall be provided to the Administrative Agent.

No additional fees or charges shall be added to the approved rent (except, in the case of
units in an assisted living residence, to cover the customary charges for food and services)
without the express written approval of the Administrative Agent.

Application fees (including the charge for any credit check) shall not exceed five percent
of the monthly rent of the applicable restricted unit and shall be payable to the
Administrative Agent to be applied to the costs of administering the controls applicable to
the unit as set forth in this Ordinance.

No rent control or other pricing restriction shall be applicable to either the market-rate units
or the affordable units in any development in which at least 20% of the total number of
dwelling units are restricted rental units in compliance with this Article.

Section 14. Tenant Income Eligibility
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(b)

Tenant income eligibility shall be in accordance with N.J.A.C. 5:80-26.13, as may be
amended and supplemented, and shall be determined as follows:

1. Very low-income rental units shall be reserved for households with a gross household
income less than or equal to 30 percent of median income.

2. Low-income rental units shall be reserved for households with a gross household income
less than or equal to 50 percent of median income.

3. Moderate-income rental units shall be reserved for households with a gross household
income less than 80 percent of median income.

The Administrative Agent shall certify a household as eligible for a restricted rental unit
when the household is a very low-income, low-income household or a moderate-income
household, as applicable to the unit, and the rent proposed for the unit does not exceed 35
percent (40 percent for age-restricted units) of the household’s eligible monthly income as
determined pursuant to N.J.A.C. 5:80-26.16, as may be amended and supplemented;
provided, however, that this limit may be exceeded if one or more of the following
circumstances exists:

1. The household currently pays more than 35 percent (40 percent for households eligible
for age-restricted units) of its gross household income for rent, and the proposed rent
will reduce its housing costs;

2. The household has consistently paid more than 35 percent (40 percent for households

eligible for age-restricted units) of eligible monthly income for rent in the past and

has proven its ability to pay;

The household is currently in substandard or overcrowded living conditions;

The household documents the existence of assets with which the household proposes to

supplement the rent payments; or

5. The household documents reliable anticipated third-party assistance from an outside
source such as a family member in a form acceptable to the Administrative Agent and
the owner of the unit.

hw

The applicant shall file documentation sufficient to establish the existence of the
circumstances in (b) 1 through 5 above with the Administrative Agent, who shall counsel the
household on budgeting.

Section 15. Administration

(a)

The position of Municipal Housing Liaison (MHL) for the Borough of Englewood Cliffs is
established by this ordinance. The Borough shall make the actual appointment of the MHL
by means of a resolution and to be approved by the Court

1. The MHL must be either a full-time or part-time employee of Englewood Cliffs.

2. The person appointed as the MHL must be reported to the Court and thereafter posted
on the Borough's website.

3. The MHL must meet all the requirements for qualifications, including initial and periodic
training, if such training is made available by COAH or the DCA.

4. The Municipal Housing Liaison shall be responsible for oversight and administration of
the affordable housing program for the Borough of Englewood Cliffs, including the
following responsibilities which may not be contracted out to the Administrative Agent:
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(d)

i Serving as the municipality’s primary point of contact for all inquiries from the
State, affordable housing providers, Administrative Agents and interested
households;

ii. The implementation of the Affirmative Marketing Plan and affordability controls.

iii.  When applicable, supervising any contracting Administrative Agent.

iv.  Monitoring the status of all restricted units in the Borough’s Fair Share Plan;

V. Compiling, verifying and submitting annual reports as required;

vi.  Coordinating meetings with affordable housing providers and Administrative
Agents, as applicable; and

vii.  Attending continuing education opportunities on affordability controls, compliance

monitoring and affirmative marketing as offered or approved by the Affordable
Housing Professionals of New Jersey (AHPNJ), if such continuing education
opportunities are made available by COAH or the DCA.

The Borough of Englewood Cliffs shall designate by resolution of the Borough Council,
subject to the approval of the Court, one or more Administrative Agents to administer newly
constructed affordable units in accordance with N.J.A.C. 5:93 and UHAC.

The Borough Administrative Agent shall monitor the designated Administrative Agent of the
developer in the initial sales and rental transactions for very-low, low- and moderate-
income dwellings in accordance with N.J.A.C. 5:80-26.14, as it may be amended or
superseded. The developer's administrative agent shall have all of responsibilities as put
forth in this rule. After the initial sales and rental transactions, the Borough Administrative
Agent shall monitor the activities of the developer’s or owner’s Administrative Agent for any
re-sales or re-rentals. If the person is the Borough’s Administrative Agent, then he or she
shall assume all of the duties and responsibilities set forth in N.J.A.C. 5:80-26.14 following
the initial renting, sales and occupancy of low- and moderate-income dwellings. The
affordability controls set forth in this Ordinance shall be administered and enforced by the
Administrative Agent regardless of association. The primary responsibility of the
Administrative Agent shall be to ensure that the restricted units are sold or rented, as
applicable, only to very-low, low- and moderate-income households in accordance with the
Fair Housing Act.

The Administrative Agent, whether the Borough's representative, developer's agent, or a
delegated agent, shall have the responsibility to income qualify low and moderate-income
households, to place income eligible households in low- and moderate-income units upon
initial occupancy, to provide for the initial occupancy of low- and moderate-income units
with income qualified households, to continue to qualify households for re-occupancy of units
as they become vacant during the period of affordability controls, to assist with advertising
and outreach to low- and moderate-income households, and to enforce the terms of the
deed restriction and mortgage loan. All Administrative Agents shall provide counseling
services to low- and moderate-income applicants on subjects such as budgeting, credit
issues, mortgage qualification, rental lease requirements and landlord /tenant law.

Nothing herein shall preclude the Developer of the Municipally Sponsored Project or of any
inclusionary project to ask the Borough to assent to the developer retaining its own
administrative agent at its own expense and nothing shall prevent the Borough from granting
its assent provided that the developer’s Administrative Agent is a qualified and experienced
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(d)

(h)

Administrative Agent approved in advance by the Borough and the Court, and reports
periodically to the Borough’s Municipal Housing Liaison as that Liaison may require.

The Municipal Housing Liaison shall supervise the work of the Administrative Agent(s) and
shall coordinate his or her activities with the Borough Administrative Agent to ensure the
accurate tracking of the progress of the occupancy of affordable housing in the
municipality, answer inquiries regarding affordable housing from the public or direct same
to the appropriate official or agency, and assist in the compliance with the affordable
housing monitoring and reporting requirements of the Court and the Settlement Agreement.

In order to ensure an orderly transfer of control responsibility from one Administrative Agent
to another Administrative Agent, or other transfer, the requirements as set forth in N.J.A.C.
5:80-26.17 shall apply as are necessary before or during the transition. The Administrative
Agent's enforcement responsibility for implementing such practices and procedures shall not
be delegated or otherwise transferred to any other party, except to a successor
administrative agent.

The Borough Administrative Agent shall keep records of the affirmative marketing
activities undertaken in accordance with the affirmative marketing plan established by any
developer’s Administrative Agent. The records shall include, but not be limited to, the
following:

1. Electronic reporting of affordable housing activity; any required paper forms;

2. Copies of any press releases, brochures, flyers, print advertisements and application
forms used in the affirmative marketing program.

3. The income and demographic characteristics of each household applying for and
occupying income-restricted housing.

4, An evaluation of any necessary adjustments required to the affirmative marketing

program as communicated by the Administrative Agent.

An Operating Manual shall be provided by the Administrative Agent(s) to be adopted by
resolution of the governing body. The Operating Manuals shall be available for public
inspection in the Office of the Municipal Clerk and in the office(s) of the Administrative
Agent(s).

The Administrative Agent shall perform the duties and responsibilities of an administrative
agent as are set forth in UHAC, including those set forth in N.J.A.C. 5:80-26.14, 16 and 18
thereof, and shall have authority to take all actions necessary and appropriate to carry out
its responsibilities, which includes:

1. Records retention.
2. Resales and re-rentals.

i. Instituting and maintaining an effective means of communicating information
between owners and the Administrative Agent regarding the availability of
restricted units for resale or re-rental;

ii. Instituting and maintaining an effective means of communicating information to very
low-, low-, or moderate-income households regarding the availability of restricted
units for resale or re-rental.

3. Processing requests from unit owners
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™
1.
.

v.

Reviewing and approving requests to increase sales prices from owners of
restricted units who wish to refinance or take out home equity loans during the term
of their ownership that the amount of indebtedness to be incurred will not violate
the terms of this Ordinance;

Reviewing and approving requests to increase sales prices from owners of
restricted units who wish to make capital improvements to the units that would affect
the selling price, such authorizations to be limited to those improvements resulting
in additional bedrooms or bathrooms and the depreciated cost of central air
conditioning systems;

Notifying the Borough of an owner’s intent to sell a restricted unit; and

Making determinations on requests by owners of restricted units for hardship
waivers.

4. Enforcement

.
l.

1.

vi.

vii.

Securing annually from the municipality a list of all affordable ownership units for
which tax bills are mailed to absentee owners, and notifying all such owners that
they must either move back to their unit or sell it;

Securing from all developers and sponsors of restricted units, at the earliest point
of contact in the processing of the project or development, written
acknowledgement of the requirement that no restricted unit can be offered, or in
any other way committed, to any person, other than a household duly certified to
the unit by the Administrative Agent;

Posting annually in all rental properties, including two-family homes, a notice as to
the maximum permitted rent together with the telephone number of the
Administrative Agent where complaints of excess rent or other charges can be
made;

Sending annual mailings to all owners of affordable dwelling units reminding them
of the notices and requirements outlined in N.J.A.C. 5:80-26.18(d)4;

Establishing a program for diverting unlawful rent payments to the Borough’s
Affordable Housing Trust Fund; and

Creating and publishing a written operating manual for each affordable housing
program administered by the Administrative Agent, to be approved by the Court,
setting forth procedures for administering the affordability controls.

Attending continuing education opportunities on affordability controls, compliance
monitoring, and affirmative marketing as offered or approved by the Affordable
Housing Professionals of New Jersey (AHPNJ).;

Section 16. Enforcement of Affordable Housing Regulations

(a)

Upon the occurrence of a breach of any of the regulations governing the affordable unit
by an Owner, Developer or Tenant the municipality shall have all remedies provided at law
or equity, including but not limited to foreclosure, tenant eviction, municipal fines, a
requirement for household recertification, acceleration of all sums due under a mortgage,
recoupment of any funds from a sale in the violation of the regulations, injunctive relief to
prevent further violation of the regulations, entry on the premises, and specific performance.

After providing written notice of a violation to an Owner, Developer or Tenant of a low- or
moderate-income unit and advising the Owner, Developer or Tenant of the penalties for
such violations, the municipality may take the following action against the Owner, Developer
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or Tenant for any violation that remains uncured for a period of 60 days after service of
the written notice:

2.

The municipality may file a court action pursuant to N.J.S.A. 2A:58-11 alleging «a
violation, or violations, of the regulations governing the affordable housing unit. If the
Owner, Developer or Tenant is found by the court to have violated any provision of the
regulations governing affordable housing units the Owner, Developer or Tenant shall
be subject to one or more of the following penalties, at the discretion of the court:

A fine of not more than $10,000.00 or imprisonment for a period not to exceed
90 days, or both. Each and every day that the violation continues or exists shall
be considered a separate and specific violation of these provisions and not as a
continuing offense;

In the case of an Owner who has rented his or her low- or moderate-income unit
in violation of the regulations governing affordable housing units, payment into
the Borough of Englewood Cliffs Affordable Housing Trust Fund of the gross
amount of rent illegally collected;

In the case of an Owner who has rented his or her low- or moderate-income unit
in violation of the regulations governing affordable housing units, payment of an
innocent tenant's reasonable relocation costs, as determined by the court.

The municipality may file a court action in the Superior Court seeking a judgment, which
would result in the termination of the Owner's equity or other interest in the unit, in the
nature of a mortgage foreclosure. Any judgment shall be enforceable as if the same
were a judgment of default of the First Purchase Money Mortgage and shall constitute
a lien against the low- and moderate-income unit.

Such judgment shall be enforceable, at the option of the municipality, by means
of an execution sale by the Sheriff, at which time the low- and moderate-income
unit of the violating Owner shall be sold at a sale price which is not less than the
amount necessary to fully satisfy and pay off any First Purchase Money Mortgage
and prior liens and the costs of the enforcement proceedings incurred by the
municipality, including attorney's fees. The violating Owner shall have the right to
possession terminated as well as the title conveyed pursuant to the Sheriff's sale.

The proceeds of the Sheriff's sale shall first be applied to satisfy the First Purchase
Money Mortgage lien and any prior liens upon the low- and moderate-income
unit. The excess, if any, shall be applied to reimburse the municipality for any
and all costs and expenses incurred in connection with either the court action
resulting in the judgment of violation or the Sheriff's sale. In the event that the
proceeds from the Sheriff's sale are insufficient to reimburse the municipality in
full as aforesaid, the violating Owner shall be personally responsible for and to
the extent of such deficiency, in addition to any and all costs incurred by the
municipality in connection with collecting such deficiency. In the event that a surplus
remains after satisfying all of the above, such surplus, if any, shall be placed in
escrow by the municipality for the Owner and shall be held in such escrow for a
maximum period of two years or until such earlier time as the Owner shall make
a claim with the municipality for such. Failure of the Owner to claim such balance
within the two-year period shall automatically result in a forfeiture of such
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vi.

balance to the municipality. Any interest accrued or earned on such balance while
being held in escrow shall belong to and shall be paid to the municipality, whether
such balance shall be paid to the Owner or forfeited to the municipality.

Foreclosure by the municipality due to violation of the regulations governing
affordable housing units shall not extinguish the restrictions of the regulations
governing affordable housing units as the same apply to the low- and moderate-
income unit. Title shall be conveyed to the purchaser at the Sheriff's sale, subject
to the restrictions and provisions of the regulations governing the affordable
housing unit. The Owner determined to be in violation of the provisions of this plan
and from whom title and possession were taken by means of the Sheriff's sale
shall not be entitled to any right of redemption.

If there are no bidders at the Sheriff's sale, or if insufficient amounts are bid to
satisfy the First Purchase Money Mortgage and any prior liens, the municipality
may acquire title to the low- and moderate-income unit by satisfying the First
Purchase Money Mortgage and any prior liens and crediting the violating owner
with an amount equal to the difference between the First Purchase Money
Mortgage and any prior liens and costs of the enforcement proceedings, including
legal fees and the maximum resale price for which the low- and moderate-income
unit could have been sold under the terms of the regulations governing affordable
housing units. This excess shall be treated in the same manner as the excess which
would have been realized from an actual sale as previously described.

Failure of the low- and moderate-income unit to be either sold at the Sheriff's
sale or acquired by the municipality shall obligate the Owner to accept an offer
to purchase from any qualified purchaser which may be referred to the Owner
by the municipality, with such offer to purchase being equal to the maximum
resale price of the low- and moderate-income unit as permitted by the regulations
governing affordable housing units.

The Owner shall remain fully obligated, responsible and liable for complying with
the terms and restrictions of governing affordable housing units until such time as
title is conveyed from the Owner.

Section 17. Annual And Periodic Monitoring of The Implementation of The Borough’s

Affordable Housing Plan

(a) On the first anniversary of the execution of this Agreement, and every anniversary

thereafter through the end of this Agreement, the Borough agrees to work with the Special
Master so that the Special Master may provide annual reporting of the status of all
affordable housing activity within the municipality through the posting on the municipal
website, with a copy of such posting provided to Fair Share Housing Center, using monitoring
forms provided by FSHC.

On the first anniversary of the Court’s approval of the Spending Plan, and on every
anniversary of that date thereafter through July 1, 2025, the Borough agrees to work with
the Special Master so that the Special Master may provide annual reporting of trust fund
activity to Fair Share Housing Center and for posting by the Borough on the municipal
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website, using monitoring forms provided by FSHC. The reporting shall include an
accounting of all housing trust fund activity, including the source and amount of funds
collected and the amount and purpose for which any funds have been expended.

(c) The Fair Housing Act includes two provisions regarding action to be taken by the Borough
during its ten-year repose period. The Borough agrees to comply with those provisions as

follows:

3.

For the midpoint realistic opportunity review required pursuant to N.J.S.A. 52:27D-
313, which has passed without the Borough preparing a report, the Borough shall
work with the court-appointed Special Master so that the Special Master may
prepare a midpoint report as part of the second annual reporting required in
paragraph (a), above. The Borough shall post on its municipal website, with a copy
provided to Fair Share Housing Center, a status report as to its implementation of
the Plan and an analysis of whether any unbuilt sites or unfulfilled mechanisms
continue to present a realistic opportunity and whether any mechanisms to meet
unmet need should be revised or supplemented. Such posting shall invite any
interested party to submit comments to the municipality, with a copy to Fair Share
Housing Center, regarding whether any sites no longer present a realistic
opportunity and should be replaced, and whether any mechanisms to meet unmet
need should be revised or supplemented. Any interested party may by motion
request a hearing before the court regarding these issues.

For the review of very low income housing requirements required by N.J.S.A.
52:27D-329.1, within 30 days of the third anniversary of the Settlement Agreement
dated October 8, 2020, between the Borough of Englewood Cliffs and Fair Share
Housing Center, and every third year thereafter, the Borough shall work with the
Special Master so that the Special Master may provide to the Borough to post on its
municipal website, with a copy provided to Fair Share Housing Center, a status
monitoring report as to its satisfaction of its very low income requirements, including
the family very low income requirements referred to in the Settlement Agreement.
Such posting shall invite any interested party fo submit comments to the municipality
and Fair Share Housing Center on the issue of whether the municipality has complied
with its very low income housing obligation under the terms of the Settlement
Agreement.

In addition to the foregoing postings, the Borough may also elect to file copies of
its reports with COAH or its successor agency at the State level.

Section 18. Appeals

Appeals from all decisions of an Administrative Agent designated pursuant to this Ordinance shall
be filed with the Superior Court of New Jersey, Bergen County.

Section 19. Repealer

The remainder of all other sections and subsections of the aforementioned ordinance not specifically
amended by this Ordinance shall remain in full force and effect.
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Section 20. Inconsistent Ordinances

All other Ordinances or parts thereof inconsistent with the provisions of this Ordinance are hereby
repealed as to such inconsistency.

Section 21. Severability

If any section, paragraph, subdivision, clause or provision of this Ordinance shall be adjudged
invalid, such adjudication shall apply only to the section, paragraph, subdivision, clause or provision
so adjudged and the remainder of this Ordinance shall be deemed valid and effective.

Section 22. Effective Date

This ordinance shall take effect at such time as the Court enters a final Judgment of Compliance
and Repose (“JOR”) approving the Housing Element and Fair Share Plan the Borough placed on
file on November 13, 2020, which final JOR may have conditions the Court deems necessary to
implement the settlement agreement dated October 08, 2020 between the Borough of Englewood
Cliffs and Fair Share Housing Center , following a duly-noticed fairness and compliance hearing.
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APPENDIX R



AN ORDINANCE TO AMEND CHAPTER 30 (ZONING) IN PART 19A
(MANDATORY  INCLUSION OF AND SET-ASIDE FOR
AFFORDABLE HOUSING) OF THE CODE OF THE BOROUGH OF
ENGLEWOOQOD CLIFFS

WHEREAS, the Borough of Englewood Cliffs is to submit a Fourth Round
Housing Plan with the amended affordable housing bill per bill A4/S50 establishing new
guidelines for determining and regulating the affordable housing obligations of New
Jersey municipalities for the fourth 10-year round as mandated by the Mount Laurel
Doctrine and New Jersey Fair Housing Act.

WHEREAS, in support of the Borough’s Fourth Round affordable housing
plan, necessary ordinances are to be prepared to guide the development of affordable
housing within the Borough and to be in compliance the state’s amended affordable
housing bill per bill A4/S50, and all applicable and current Uniform Housing
Affordability Housing Controls (UHAC).

WHEREAS, certain further amendments to the Affordable Housing Ordinance
are required to be in compliance with the amended affordable housing bill per bill
A4/S50 establishing new guidelines for determining and regulating the affordable
housing obligations of New Jersey municipalities for the fourth 10-year round as
mandated by the Mount Laurel Doctrine and New Jersey Fair Housing Act; and

NOW, THEREFORE, BE IT ORDAINED by the Mayor and Council of the
Borough of Englewood Cliffs as follows:

PART 19A MANDATORY INCLUSION OF AND SET-ASIDE FOR AFFORDABLE
HOUSING

§ 30-19A.1 Set-Aside Percentages.

If the Borough and/or the Planning Board permits the construction of multi-family or single-
family attached residential development, the developer shall be required to set aside an
appropriate percentage of the residential units for low and moderate income households. The
appropriate percentages are as follows:

a. For projects in which the low and moderate units are to be offered for sale, the set-aside
percentage shall be no less than 20%.

b. For projects in which the low and moderate income units are to be offered for rent, the set-
aside percentage shall be no less than 20%.

c. As set forth in Section 30-18 of the Borough Code and as amended by State laws and
regulations, all affordable housing units shall comply with the Uniform Housing
Affordability Controls and all applicable affordable housing laws and regulations,
including but not limited to, requirements regarding bedroom distribution and income
distribution.

§ 30-19A.2 Applicability and Non-Applicability.

a. [Fhe provisions for a required percentage of units to be set aside for low and/or moderate
income households shall not apply to developments containing four or less dwelling units.


Alyssa W
Is this still true?


The set aside percentage requirements shall apply to any multi-family or single-family
attached residential development, including the residential portion of a mixed-use project,
that consists of five or more new residential units, whether permitted by zoning, a zoning
amendment, a variance granted by the Borough's Planning Board or Zoning Board, or
adoption of a Redevelopment Plan or amended Redevelopment Plan in areas in need of
redevelopment or rehabilitation.

For any such development for which the Borough's land use ordinances (for example, a
zoning ordinance or an adopted Redevelopment Plan) already permitted residential
development as of the effective date of this Chapter, the set-aside percentage requirements
shall apply if the Borough permits an increase in approvable and developable gross
residential density.

Nothing in this paragraph precludes the Borough and/or its Planning Board or Zoning
Board from imposing an affordable housing set-aside percentage in a development not
required to have a set-aside, consistent with N.J.S.A. 52:27D-311(h) and other applicable
law.

This requirement does not create any entitlement for a property owner or applicant for a
zoning amendment, variance, or adoption of a Redevelopment Plan or amended
Redevelopment Plan in areas in need of redevelopment or rehabilitation, or for approval of
any particular proposed project.

Where a project proposes demolition of existing dwelling units and construction of new
dwelling units on the same site, or a project proposes to expand an existing building with
residential units, the provisions of this section shall apply only if the net number of newly
created dwelling units is five or more.

All subdivision and site plan approvals of qualifying residential developments shall be
conditioned upon compliance with the provisions of this section.

§ 30-19A.3 Set-Aside Rates for Certain Developments Resulting in Five Dwelling Units or
More.

[Pursuant to a settlement agreement entered into between the Borough and the Fair Share
Housing Center dated October 8, 2020 and conditioned upon approval from the Superior Court
of the State of New Jersey. Borough document labeled Ord. No. 20-19.]

a.

Purpose. This section is intended to ensure that any site that benefits from a rezoning,
variance or redevelopment plan approved by the Borough or a Borough Land Use Board
that results in multi-family residential development of five (5) dwelling units or more
produces affordable housing at a set-aside rate of 20% for both for-sale affordable units
and rental affordable units. This section shall apply except where inconsistent with
applicable law. This requirement does not give any developer the right to any such
rezoning, variance or other relief, or establish any obligation on the part of the Borough of
Englewood Cliffs to grant such rezoning, variance or other relief. No subdivision shall be
permitted or approved for the purpose of avoiding compliance with this requirement.
Mandatory Set-Aside Ordinance. If the Borough or a Borough Land Use Board permits the
construction of multi-family or single-family attached residential development, the
Borough or the Borough's Land Use Board shall require that an appropriate percentage of
the residential units be set aside for low- and moderate-income households. This
requirement shall apply beginning with the effective date of this section to any multi-
family or single-family attached residential development, including the residential portion
of a mixed-use project, which consists of five (5) or more new residential units, whether
permitted by a zoning amendment, a variance granted by the Borough's Land Use Board,
or adoption of a Redevelopment Plan or amended Redevelopment Plan in areas in need of
redevelopment or rehabilitation. For any such development for which the Borough's land



use ordinances (e.g. zoning or an adopted Redevelopment Plan) already permitted
residential development as of the effective date of this section, this requirement shall only
apply if the Borough permits an increase in gross residential density. Nothing in this
paragraph precludes the Borough or the Borough's Land Use Board from imposing an
affordable housing set-aside in a development not required to have a set-aside pursuant to
this paragraph consistent with N.J.S.A. 52:27D-311(h) and other applicable law. For
inclusionary projects in which the low and moderate units are to be offered for for-sale or
rental, the appropriate set-aside percentage is 20%. This requirement does not create any
entitlement for a property owner or applicant for a zoning amendment, variance, or
adoption of a Redevelopment Plan or amended Redevelopment Plan in areas in need of
redevelopment or rehabilitation, or for approval of any particular proposed project. This
requirement does not apply to any sites or specific zones otherwise identified in the
Borough's Settlement Agreement with FSHC dated October 8, 2020, or in the Borough's
Housing Element and Fair Share Plan, both of which as may be approved by the Superior
Court for which density and set-aside standards shall be governed by the specific standards
set forth therein.

Furthermore, this section shall not apply to developments containing four (4) or less
dwelling units. All subdivision and site plan approvals of qualifying residential
developments shall be conditioned upon compliance with the provisions of this section.
Where a developer demolishes existing dwelling units, and builds new dwelling units on
the same site, or expands an existing building, the provisions of this section shall apply
only if the net number of dwelling units is five (5) or more.

c. Palisades Scenic Integrity Protection.

1. Asrecognized in the Settlement Agreement between the Borough of Englewood Cliffs
and Fair Share Housing Center dated October 8, 2020 (Docket No. BER-L-6119-15),
paragraph 14.g., the preservation of the viewshed of the Palisades is a critically
important aesthetic and scenic consideration. The Palisades Scenic Integrity Protection
standards require the applicant to demonstrate that the proposed development would
not adversely affect the scenic integrity of the Palisades Interstate Park and its
surroundings and be visible above the tree canopy from vantage points east and south
of the Palisades, specifically the George Washington Bridge center and the Cloisters
Terrace and high point of Fort Tryon Park, Manhattan.

2. The developer shall provide studies, reports and testimony demonstrating that any
proposed development meets the height limitations for this zone and complies with the
standards of this section.

3. Notwithstanding any other requirement of the Borough Code, no application shall be
deemed complete unless the developer has provided a copy of the application and
plans to the Executive Director of the Palisades Interstate Park Commission.

4. Additionally, applicant will demonstrate that the proposed development will avoid
adversely affecting the scenic integrity of the Palisades Interstate Parkway.

SECTION 2. All ordinances or parts of ordinances inconsistent herewith are hereby repealed to the
extent of such inconsistences.

SECTION 3, If any portion of this ordinance shall be determined tobeinvalid, such determination shall not
affect the validity of the remaining portions of said ordinance.

SECTION 4, Thisordinance shall take effect upon final passage and publication in accordance with law and
upon filing with the Union County Planning Board.


Alyssa W
Still true?

Alyssa W
Should I include Section 30-19B (Affordable Housing regulations) as well? Link to this ordinance: https://ecode360.com/35703137#37557280
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RESOLUTION OF THEBOROUGH OF ENGLEWOOD CLIFFS, COUNTY OF BERGEN, STATE OF
NEW JERSEY ADOPTING AN AFFIRMATIVE MARKETING PLAN FOR THE BOROUGH OF
ENGLEWOOD CLIFFS

WHEREAS, in accordance with applicable Council on Affordable Housing (“COAH”) regulations, the
New Jersey Uniform Housing Affordability Controls (“UHAC”)(N.J.A.C. 5:80-26., et seq.), and as
part of the Borough’s Declaratory Judgment action entitled “In the Matter of the Application of the
Borough of Englewood Cliffs, County of Bergen, Docket No. BER-L-6119-15, which was filed on
July 8, 2015 in response to Supreme Court decision In re N.J.LA.C. 5:96 and 5:97, 221 N.J. 1, 30
(2015) (“Mount Laurel IV”), the Borough of Englewood Cliffs is required to adopt by resolution an
Affirmative Marketing Plan to ensure that all affordable housing units created, including those
created by rehabilitation, are affirmatively marketed to low and moderate income households,
particularly those living and/or working within Housing Region 1, which encompasses the Borough
of Englewood Cliffs.

NOW, THEREFORE, BE IT RESOLVED, that the Mayor and Council of the Borough of Englewood
Cliffs, County of Bergen, State of New Jersey, do hereby adopt the following Affirmative
Marketing Plan:

Affirmative Marketing Plan

A.  All affordable housing units in the Borough of Englewood Cliffs shall be marketed in
accordance with the provisions herein unless otherwise provided in N.J.A.C. 5:93-1, et seq.

B. The Borough of Englewood Cliffs has a Third Round obligation. This Affirmative Marketing
Plan shall apply to all developments that require an Affirmative Marketing Plan or will
contain low and moderate income units, including those that are part of the Borough’s current
Housing Element and Fair Share Plan, and those that may be constructed in future
developments not contemplated in the Borough’s Housing Element and Fair Share Plan. This
Affirmative Marketing Plan shall also apply to any rehabilitated rental units that are
vacated and re-rented during the applicable period of controls for identified rehabilitated

rental units.

C. The Affirmative Marketing Plan shall be implemented by the Administrative Agent under
contract to the Borough of Englewood Cliffs. All of the costs of advertising and affirmatively
marketing affordable housing units shall be borne by the developer/seller/owner of the
affordable unit(s).

D. Inimplementing the Affirmative Marketing Plan, the Administrative Agent, acting on behalf
of the Borough, shall undertake all of the following strategies:

1. Publication of one advertisement in a newspaper of general circulation within the
housing region.

2. Broadcast of one advertisement by a radio or television station broadcasting
throughout the housing region.
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3. At least one additional regional marketing strategy using one of the other sources
listed below.

The Affirmative Marketing Plan is a regional marketing strategy designed to attract buyers
and /or renters of all majority and minority groups, regardless of race, creed, color, national
origin, ancestry, marital or familial status, gender, affectional or sexual orientation,
disability, age or number of children to housing units which are being marketed by a
developer or sponsor of affordable housing. The Affirmative Marketing Plan is also
intended to target those potentially eligible persons who are least likely to apply for
affordable units in that region. It is a continuing program that directs all marketing activities
toward Housing Region 2 in which the Borough is located and covers the entire period of
deed restriction for each restricted housing unit.

The Affirmative Marketing Plan is a continuing program intended to be followed throughout
the entire period of restrictions and shall meet the following requirements:

1. All newspaper articles, announcements and requests for application for low and
moderate income units shall appear in the Englewood Cliffs Eagle and the
Englewood Cliffs — East Hanover Weekly News.

2. The primary marketing shall take the form of at least one press release and a paid
display advertisement in the above newspapers once a week for four consecutive
weeks. Additional advertising and publicity shall be on an “as needed” basis. The
developer/owner shall disseminate all public service announcements and pay for
display advertisements. The developer/owner shall provide proof of publication to
the Administrative Agent. All press releases and advertisements shall be approved
in advance by the Borough’s Administrative Agent.

3. The advertisement shall include a description of the:

i. Location of the units;

ii. Direction of the units;

iii. Range of prices for the units;
v. Size, as measured in bedrooms, of units;
vi. Maximum income permitted to qualify for the units;

vii. Location of applications;

viii. Business hours when interested households may obtain an application; and

ix. Application fees.
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4. Newspaper articles, announcements and information on where to request
applications for low and moderate income housing shall appear at least once a
week for four consecutive weeks in at least three locally oriented weekly
newspapers within the region, one of which shall be circulated primarily in Bergen
County and the other two of which shall be circulated primarily outside of Bergen
County but within the housing region.

5. Four or more of the following regional cable television stations or regional radio
stations shall be used during the first month of advertising. The developer must
provide satisfactory proof of public dissemination:

Cable Television Stations
i. 2 WCBS-TV - CBS Broadcasting Inc.

ii. 3 KYW-TV - CBS Broadcasting Inc.
iii. 4 WNBC - NBC Telemundo License Co. (General Electric)
iv. 5 WNYW - Fox Television Stations, Inc. (News Corp.)
v. 7 WABC-TV - American Broadcasting Companies, Inc (Walt Disney)
vi. 9 WWOR-TV - Fox Television Stations, Inc. (News Corp.)

vii. 11 WPIX - WPIX, Inc. (Tribune)

viii. 13 WNET - Educational Broadcasting Corporation

ix. 25 WNYE-TV - New York City Dept. of Info Technology &
Telecommunications

x. 31 WPXN-TV - Paxson Communications License Company, Llc

xi. 41 WXTV - WXTV License Partnership, G.p. (Univision
Communications Inc.)

xii. 47 WNJU - NBC Telemundo License Co. (General Electric)
xiii. 50 WNJIN - New Jersey Public Broadcasting Authority
xiv. 52 WNIJIT - New Jersey Public Broadcasting Authority
xv. 54 WTBY-TV - Trinity Broadcasting Of New York, Inc.

xvi. 58 WNIB - New Jersey Public Broadcasting Authority
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xvii.

Xviii.

Xix.

XX.

XXi.

XXii.

xxiii.

62 WRNN-TV - WRNN License Company, LLC

63 WMBC-TV - Mountain Broadcating Corporation

68 WFUT-TV - Univision New York LLC

22 WMBQ-CA - Renard Communications Corp.

66 WFME-TV - Family Stations of New Jersey, Inc.

21 WLIW - Educational Broadcasting Corporation

60 W60AI - Ventana Television, Inc

Regional Radio Stations (AM)

vi.

WMCA 570

WFAN 660

WOR 710

WABC 770

WCBS 880

WBBR 1130

Regional Radio Stations (FM)

vi.

vii.

eoe
Vil

WEFNY-FM 92.3

WPAT-FM 93.1

WNYC-FM 93.9

WFME 94.7

WPLJ 95.5

WQXR-FM 96.3

WQHT 97.1

WSKQ-FM 97.9

WAWZ 99.1

WBAI 99.5
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xi.  WHTZ 100.3

xii.  WHUD 100.7
xiii. WCBS-FM 101.1
xiv.  WQCD 101.9
xv.  WNEW 102.7
xvi. WKTU 103.5
xvii. WAXQ 104.3
xviii. WWPR-FM 105.1
xix. WLTW 106.7

xx. WBLS 107.5

6. Applications, brochure(s), sign(s), and/or poster(s) used as part of the affirmative
marketing program shall be available /posted in the following locations:

i. Borough Municipal Building
482 Hudson Terrace, Englewood Cliffs, NJ 07632

ii. Fort Lee Public Library
320 Main Street, Fort Lee, NJ 07024

iii. Borough Website
http: / /www.englewoodcliffsnj.org

iv. Developer’s Sales/Rental Office

v. Bergen County Administration Building
53 Grant St, Fairview, NJ 07022

Applications shall be mailed by the Administrative Agent to the prospective
applications upon request. Also, applications shall be made available at the
developer’s sales/rental office and shall be mailed to prospective
applicants upon request.

7. The Administrative Agent shall develop, maintain and update a list of community
contact person(s) and/or organization(s) in Essex, Bergen, Union, and Warren
Counties that will aid in the affirmative marketing program with particular emphasis
on contacts that will reach out to groups that are least likely to apply for housing
within the region, including major regional employers (See Attachment A).
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l.

Quarterly informational flyers and applications shall be sent to each of the
following agencies for publication in their journals and for circulation among
their members:

Bergen County Board of Realtors
Hudson County Board of Realtors
Passaic County Board of Realtors
Sussex County Board of Realtors

Quarterly informational circulars and applications shall be sent to the
administrators of each of the following agencies in the counties of Bergen,
Hudson, Passaic, and Sussex:

Welfare or Social Service Board

Rental Assistance Office (local office of DCA)
Office on Aging

Housing Authority Community

Action Agencies

Community Development Departments

Quarterly informational circulars and applications shall be sent to the chief
personnel administrators of all the major employers within the region as
listed on Attachment A in accordance with the Region 1 Affirmative
Marketing Plan.

Quarterly informational circulars, applications, and copies of press releases
and advertisements of the availability of low and moderate income housing
shall be sent to the following additional community and regional
organizations:

Fair Share Housing Center

New Jersey State Conference of NAACP
The Latino Action Network

East Orange NAACP

Newark NAACP Bergen
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8.

10.

11

12.

County NAACP

Elizabeth NAACP

Bergen County NAACP

Supportive Housing Association

New Jersey Housing Resource Center of the NJ HMFA

A random selection method to select occupants of low and moderate income housing
will be used by the Administrative Agent in conformance with N.J.A.C. 5:80-26.16(l).
The Affirmative Marketing Plan shall provide a regional preference for all
households that live and/or work in Housing Region 2 comprised of Essex, Bergen,
Union, and Warren Counties.

The Administrative Agent shall administer the Affirmative Marketing Plan. The
Administrative Agent has the responsibility to income qualify low and moderate
income households; to place income eligible households in low and moderate income
units upon initial occupancy; to provide for the initial occupancy of low and
moderate income units with income qualified households; to continue to qualify
households for re-occupancy of units as they become vacant during the period of
affordability controls; to assist with outreach to low and moderate income
households; and to enforce the terms of the deed restriction and mortgage loan as
per N.J.LA.C. 5:80-26.1, et seq.

The Administrative Agent shall provide or direct qualified low and moderate income
applicants to counseling services on subjects such as budgeting, credit issues,
mortgage qualifications, rental lease requirements and landlord /tenant law and
shall develop, maintain and update a list of entities and lenders willing and able to
perform such services.

. All developers/owners of low and moderate income housing units shall be required

to undertake and pay the costs of the marketing of the affordable units in their
respective developments, subject to the direction and supervision of the
Administrative Agent.

The implementation of the Affirmative Marketing Plan for a development that
includes affordable housing shall commence at least 120 days before the issuance
of either a temporary or permanent certificate of occupancy. The implementation of
the Affirmative Marketing Plan shall continue until all low income housing units are
initially occupied and for as long as affordable units exist that remain deed
restricted and for which the occupancy or re-occupancy of units continues to be

necessary.
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13.The Administrative Agent shall provide the Affordable Housing Liaison with the
information required to comply with monitoring and reporting requirements pursuant
to N.J.LA.C.5:80-26-1, et seq. and the Order granting the Borough a Final Judgment
of Compliance and Repose.

Lisette Duffy, R.M.C. Mario M. Kranjac
Municipal Clerk Mayor
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Attachment A

Employer Outreach: Names of employers throughout the housing region that can be contacted to

post advertisements and distribute flyers regarding available affordable housing

United Parcel Service Inc. NY Corp
USPS

Liz Claiborne Inc

Credit Suisse First Boston LLC
HealthCare Staffing and Consult
Ritter Sysco Food Service

Jersey City Medical Center Inc.
Marsh USA Inc.

National Retail Systems Inc.
Community Corrections Corp
Marine Personnel & Provisioning Inc.

Port Authority of NY and NJ

Christ Hospital Health Service
Bayonne Hospital

Salson Logistics Inc.

National Financial Service

Fleet NJ Company Development Corp.
Maidenform Inc

Lord Abbett & Company

Liberty Health Plan Inc.

Port Imperial Ferry Corp.

Hudson News

Palisades General Hospital

Equiserve Inc.

Ciricorp Data Systems Incorporated
Meadowlands Hospital Medical Center
Retailers & Manufacturers Dist Marking
Serv.

Dynamic Delivery Corp

Bowne Business Communications Inc.
North Hudson Community Action Corp.
Goya Foods Inc.

Cristi Cleaning Service

Hackensack University Medical Center
Professional Employer Group Service

County of Bergen, NJ

Hudson County

492 County Ave, Secaucus

80 County Road, Jersey City

1 Claiborne Ave, North Bergen

1 Pershing Plz Jersey City

26 Journal Square, Jersey City

20 Theodore Conrad Dr. Jersey City
50 Grand St, Secaucus

121 River St, Hoboken

2820 16th St North Bergen

Lincoln Hwy Kearny

1200 Harbor Blvd Weehawken

241 Erie St. Jersey City and 120 Academy St.
Jersey City

176 Palisade Ave, Jersey City

29th Street and Ave E, Bayonne

2100 88th St.and 7373 West Side Ave, North
Bergen, NJ

1000 Plaza, Jersey City

10 Exchange Place, Jersey City

154 Ave E, Bayonne

90 Hudson City, Jersey City

50 Baldwin Ave Jersey City

Pershing Rd Secaucus

1305 Paterson Plank Rd, North Bergen
7600 River Rd North Bergen, NJ

525 Washington Blvd Jersey city
1919 Park Ave Secaucus
Meadowlands Pkwy Secaucus

50 Metro Way Secaucus

125 Pennsylvania Ave Kearny, NJ

215 County Ave Secaucus

5301 Broadway West New York 07093
100 Seaview Dr. Secaucus

204 Paterson Plank Rd Union, NJ

Bergen County

30 Prospect Ave, Hackensack, NJ 07601
2050 Center Ave Ste 336 Fort Lee
1 Bergen County Plaza Hackensack, NJ 07601
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Society of the Valley Hospital

NJ Sports & Expo Authority
Merck-Medco Managed Care LLC
Quest Diagnostics Incorporated
AT&T

Englewood Hospital and Medical Center

Aramark Sves Management of NJ Inc
Holy Name Hospital

Doherty Enterprises Inc

Bergen Regional Medical Center
Inserra supermarkets, Inc.
Howmedica Osteonics Corp

Becton Dickinson & Company Corp

Pearson Education, Inc.

D&E Pharmaceutical Co.
Acme Markets

St. Mary's Hospital
Merry Maids

Health Center at Bloomingdale
Sommers Plastic Product Co. Inc.

St. Joseph's Hospital

BAE Systems

Drake Bakeries Inc

Toys R Us National Headquarters
GAF Materials Corporation

Valley National Bank Headquarters

Selective Insurance

Andover Subacute and Rehab Center
Mountain Creek Resorts

County of Sussex

Newton Memorial Hospital Inc.

Vernon Township Board of Education

223 N Van Dien Ave Ridgewood

50 State Highway 120 East Rutherford
100 Parsons Pond Dr. Franklin Lakes 07417
1 Malcolm Ave Teterboro ,NJ 07608
15 E Midland Ave Paramus

350 Engle St. Englewood

50 Route 120 East Rutherford

718 Teaneck Road Teaneck

7 Pearl Ct Allendale

230 East Ridgewood Ave Paramus

20 Ridge Rd Mahwah

59 Route 17 Allendale

1 Becton Dr. Franklin Lakes

1 Lake St. Upper Saddle River

Passaic County

206 Macoprin Rd Bloomingdale, NJ 07403
467 AllWood Rd Clifton, NJ 07012

350 Boulevard Passaic, NJ 07055

14 Riverside Square Mall, Bloomingdale, NJ
07403

255 Union Ave Bloomingdale, NJ 07403

31 Styertowne Rd Clifton, NJ 07012

703 Main St. Paterson, NJ 07503

164 Totowa Rd, Wayne, NJ 07470

75 Demarest Dr, Wayne, NJ 07470

1 Geoffrey Way, Wayne, NJ 07470

1361 Alps Rd, Wayne, NJ 07470

1455 Valley Road Wayne, New Jersey 07470

Sussex County

40 Wantage Ave, Branchville, NJ

99 Mulford Rd Bldg 2, Andover, NJ
200 State Rt 94, Vernon, NJ

One Spring Street, Newton, NJ 07860
175 High St, Newton, NJ

539 State Rt 515, Vernon, NJ
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F.O. Phoenix (Econo-Pak) 1 Wiebel Plz, Sussex, NJ

Hopatcong Board of Education 2 Windsor Ave, Hopatcong, NJ
Saint Clare's Hospital 20 Walnut St, Sussex, NJ
Ames Rubber Corp 19 Ames Blvd, Hamburg, NJ
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BOROUGH OF ENGLEWOOD CLIFFS, BERGEN COUNTY

ORDINANCE No. 20-18

AN ORDINANCE AMENDING CHAPTER 30, “ZONING”, SECTION 19 ENTITLED, "AFFORDABLE
HOUSING DEVELOPMENT FEE" OF THE BOROUGH CODE BY REPEALING AND REPLACING
EXISTING SECTIONS IN THEIR ENTIRETY.

Chapter 30, Section 19 of the Borough Code entitled "Affordable Housing Development Fee" is
hereby amended as follows:

SECTION . Existing Sections of Chapter 30, Section 19 entitled "Affordable Housing Development
Fee" are hereby repealed and replaced in their entirety with the following new Sections 30-19.1
through 30-19.10 to be entitled "Affordable Housing Development Fees” which shall read as
follows:

30-19. AFFORDABLE HOUSING DEVELOPMENT FEES
30-19.1 Purpose
a) In Holmdel Builder's Association v. Holmdel Borough, 121 N.J. 550 (1990), the New Jersey

Supreme Court determined that mandatory development fees are authorized by the Fair
Housing Act of 1985 (the Act), N.J.S.A. 52:27D-301 et seq., and the State Constitution,
subject to the Council on Affordable Housing's (COAH's) adoption of rules.

b) Pursuant to P.L.2008, c.46 section 8 (C. 52:27D-329.2) and the Statewide Non-Residential
Development Fee Act (C. 40:55D-8.] through 8.7), COAH is authorized to adopt and
promulgate regulations necessary for the establishment, implementation, review, monitoring
and enforcement of municipal affordable housing trust funds and corresponding spending
plans. Municipalities that are under the jurisdiction of the Council or court of competent
jurisdiction and have a Court approved spending plan may retain fees collected from non-
residential development.

<) This ordinance establishes standards for the collection, maintenance, and expenditure of
development fees pursuant to COAH's regulations and in accordance P.L.2008, C.46,
Sections 8 and 32-38. Fees collected pursuant to this ordinance shall be used for the sole
purpose of providing low- and moderate-income housing. This ordinance shall be
interpreted within the framework of COAH' s rules on development fees, codified at N.J.A.C.

5:93-8.
30-19.2 Basic requirements
a) This ordinance shall not be effective until approved by the Court pursuant to N.J.A.C. 5:93-

8.1(b). Nothing herein shall impact that currently the Borough has a development fee
ordinance previously approved by COAH and this ordinance, upon approval, shall
supersede the development fee ordinance approved by COAH.

b) The Borough of Englewood Cliffs shall not spend development fees until the Court has
approved a plan for spending such fees in conformance with N.J.A.C. 5:93-8.9. Nothing
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herein shall impact that currently the Borough has a Spending Plan previously approved by
COAH and, upon approval by the Court of a new Spending Plan, that newly approved
Spending Plan shall supersede the Spending Plan previously approved by COAH.

30-19.3

Definitions

a) The following terms, as used in this ordinance, shall have the following meanings:

™
1.

vi.

30-19.4

“Affordable housing development” means a development included in the Housing
Element and Fair Share Plan, and includes, but is not limited to, an inclusionary
development, a municipal construction project or a 100 percent affordable
development.

“Court” or “Court approved entity” means the entity that has primary jurisdiction for
the administration of housing obligations in accordance with sound regional planning
consideration in the State pursuant to the Supreme Court decision issued in Mount
Laurel IV on March 10, 2015.

“Development fee” means money paid by a developer for the improvement of
property as permitted in NJ.A.C. 5:93-8.

“Developer” means the legal or beneficial owner or owners of a lot or of any land
proposed to be included in a proposed development, including the holder of an
option or contract to purchase, or other person having an enforceable proprietary
interest in such land.

“Equalized assessed value” means the assessed value of a property divided by the
current average ratio of assessed to true value for the municipality in which the
property is situated, as determined in accordance with sections 1, 5, and 6 of
P.L.1973, c.123 (C.54:1-35a through C.54:1-35c).

“Green building strategies” means those strategies that minimize the impact of
development on the environment, and enhance the health, safety and well-being of
residents by producing durable, low-maintenance, resource-efficient housing while
making optimum use of existing infrastructure and community services.

Residential Development Fees

a) Imposed fees

Within all zoning district(s), residential developers, except for developers of the
types of development specifically exempted below, shall pay a fee of one and a
half (1.5) percent of the equalized assessed value for residential development
provided no increased density is permitted.

When an increase in residential density pursuant to N.J.S.A. 40:55D-70d(5) (known
as a "d" variance) has been permitted, developers may be required to pay a
development fee of six (6) percent of the equalized assessed value for each
additional unit that may be realized. However, if the zoning on a site has changed



during the two-year period preceding the filing of such a variance application, the
base density for the purposes of calculating the bonus development fee shall be the
highest density permitted by right during the two-year period preceding the filing
of the variance application.

Example: If an approval allows four units to be constructed on a site that was zoned
for two units, the fees could equal one and a half percent of the equalized assessed
value on the first two units; and the specified higher percentage up to six percent of
the equalized assessed value for the two additional units, provided zoning on the
site has not changed during the two-year period preceding the filing of such a
variance application.

b) Eligible exactions, ineligible exactions and exemptions for residential development

1.

Affordable housing developments, developments where the developer is providing
for the construction of affordable units elsewhere in the municipality, and
developments where the developer has made a payment in lieu of on-site
construction of affordable units shall be exempt from development fees.

Developments that have received preliminary or final site plan approval prior to
the adoption of a municipal development fee ordinance shall be exempt from
development fees, unless the developer seeks a substantial change in the approval.
Where a site plan approval does not apply, a zoning and/or building permit shall
be synonymous with preliminary or final site plan approval for this purpose. The fee
percentage shall be vested on the date that the building permit is issued.

Development fees shall be imposed and collected when an existing structure
undergoes a change to a more intense use, is demolished and replaced, or is
expanded, if the expansion is not otherwise exempt from the development fee
requirement. The development fee shall be calculated on the increase in the
equalized assessed value of the improved structure.

iv. Developers of residential structures demolished and replaced as a result of a fire,
flood or natural disaster shall be exempt from paying a development fee.
30-19.5 Non-Residential Development Fees
a) Imposed fees

Within all zoning districts, non-residential developers, except for developers of the
types of development specifically exempted, shall pay a fee equal to two and one-
half (2.5) percent of the equalized assessed value of the land and improvements,
for all new non-residential construction on an unimproved lot or lots.

Non-residential developers, except for developers of the types of development
specifically exempted, shall also pay a fee equal to two and one-half (2.5) percent
of the increase in equalized assessed value resulting from any additions to existing
structures to be used for non-residential purposes.



b)

iii. Development fees shall be imposed and collected when an existing structure is
demolished and replaced. The development fee of two and one-half (2.5) percent
shall be calculated on the difference between the equalized assessed value of the
pre-existing land and improvement and the equalized assessed value of the newly
improved structure, i.e. land and improvement, at the time final certificate of
occupancy is issued. If the calculation required under this section results in a negative
number, the non-residential development fee shall be zero.

As to any non-residential development, in the event of any conflict with the
requirements of the ordinance previously approved by COAH, this ordinance and
the Non-residential Development Fee Act (“NRDFA”), the NRDFA shall control.

Eligible exactions, ineligible exactions and exemptions for non-residential development

i. The non-residential portion of a mixed-use inclusionary or market rate development
shall be subject to the two and a half (2.5) percent development fee, unless
otherwise exempted below.

iii. Non-residential developments shall be exempt from the payment of nonresidential
development fees in accordance with the exemptions required pursuant to P.L.2008,
c.46, as specified in the Form N-RDF "State of New Jersey Non-Residential
Development Certification/Exemption” Form. Any exemption claimed by a
developer shall be substantiated by that developer.

iv. A developer of a non-residential development exempted from the nonresidential
development fee pursuant to P.L.2008, c.46 shall be subject to it at such time the
basis for the exemption no longer applies, and shall make the payment of the non-
residential development fee, in that event, within three years after that event or
after the issuance of the final certificate of occupancy of the non-residential
development, whichever is later.

V. If a property which was exempted from the collection of a non-residential
development fee thereafter ceases to be exempt from property taxation, the owner
of the property shall remit the fees required pursuant to this section within 45 days
of the termination of the property tax exemption. Unpaid nonresidential
development fees under these circumstances may be enforceable by the Borough of
Englewood Cliffs as a lien against the real property of the owner.

30-19.6 Collection Procedures

a)

b)

Upon the granting of a preliminary, final or other applicable approval, for a development,
the applicable approving authority shall direct its staff to notify the zoning officer and other
construction official responsible for coordinating with the State Construction Office for the
issuance of a building permit.

For non-residential developments only, the developer shall also be provided with a copy
of Form N-RDF "State of New Jersey Non-Residential Development
Certification/Exemption" to be completed as per the instructions provided. The developer
of a non-residential development shall complete Form N-RDF as per the instructions
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f)

9)

provided. The construction official shall verify the information submitted by the non-
residential developer as per the instructions provided in the Form N-RDF. The Tax assessor
shall verify exemptions and prepare estimated and final assessments as per the instructions
provided in Form N-RDF.

The construction official responsible for the issuance of a building permit shall notify the
local tax assessor of the issuance of the first building permit for a development which is
subject to a development fee.

Within ninety (90) days of receipt of that notice, the municipal tax assessor, based on the
plans filed, shall provide an estimate of the equalized assessed value of the development.

The construction official responsible for the issuance of a final certificate of occupancy
notifies the local assessor of any and all requests for the scheduling of a final inspection on
property which is subject to a development fee.

Within ten (10) business days of a request for the scheduling of a final inspection, the
municipal assessor shall confirm or modify the previously estimated equalized assessed
value of the improvements of the development; calculate the development fee; and
thereafter notify the developer of the amount of the fee.

Should the Borough of Englewood Cliffs fail to determine or notify the developer of the
amount of the development fee within ten (10) business days of the request for final
inspection, the developer may estimate the amount due and pay that estimated amount
consistent with the dispute process set forth in subsection b. of section 37 of P.L.2008, c.46
(C.40:55D-8.6).

Fifty percent of the development fee shall be collected at the time of issuance of the building
permit. The remaining portion shall be collected at the issuance of the certificate of
occupancy. The developer shall be responsible paying the difference between the fee
calculated at building permit and that determined at issuance of certificate of occupancy.

Appeal of development fees

i. A developer may challenge residential development fees imposed by filing a
challenge with the County Board of Taxation. Pending a review and determination
by the Board, collected fees shall be placed in an interest bearing escrow account
by the Borough of Englewood Cliffs. Appeals from a determination of the Board
may be made to the tax court in accordance with the provisions of the State Tax
Uniform Procedure Law, R.5.54:48-1 et seq., within ninety (90) days after the date
of such determination. Interest earned on amounts escrowed shall be credited to the
prevailing party.

ii. A developer may challenge non-residential development fees imposed by filing a
challenge with the Director of the Division of Taxation. Pending a review and
determination by the Director, which shall be made within forty-five (45) days of
receipt of the challenge, collected fees shall be placed in an interest bearing escrow
account by the Borough of Englewood Cliffs. Appeals from a determination of the
Director may be made to the tax court in accordance with the provisions of the State
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Tax Uniform Procedure Law, R.S.54:48-1 et seq., within ninety (90) days after the
date of such determination. Interest earned on amounts escrowed shall be credited
to the prevailing party.

30-19.7 Affordable Housing Trust Fund

a)

b)

c)

A Development Fee Ordinance creating a dedicated revenue source for affordable housing
was adopted by the Borough on December 23, 2008, by way of Ordinance No. 30-2008;
and subsequently amended on July 6, 2010, by Ordinance No. 10-2010. Said
Development Fee Ordinance established the Borough’s Affordable Housing Trust Fund. All
development fees and interest generated by the fees are deposited in a separate interest-
bearing Affordable Housing Trust Fund at TD Bank, located at 457 Sylvan Ave, in
Englewood Cliffs Borough, for the purposes of affordable housing. These funds shall be
spent in accordance with N.J.A.C. 5:93-8.16 as described in the sections that follow and the
account is to be maintained by the Chief Financial Officer.

The following additional funds shall be deposited in the Affordable Housing Trust Fund and
shall at all times be identifiable by source and amount:

i Payments in lieu of on-site construction of affordable units;

ii. Developer contributed funds to make ten (10) percent of the adaptable entrances
in a townhouse or other multistory attached development accessible;

iii. Rental income from municipally operated units;

iv. Repayments from affordable housing program loans;

V. Recapture funds;

vi. Proceeds from the sale of affordable units; and

vii. Any other funds collected in connection with the Borough of Englewood Cliffs’

affordable housing program.

The Borough of Englewood Cliffs shall provide the Court with written authorization, in the
form of a three-party escrow agreement between the municipality, TD Bank and a Court
approved entity to permit the Court to direct the disbursement of the funds as provided for
in N.J.A.C. 5:93-8.19 and 8.20.

(1) In the event of a failure by the Borough of Englewood Cliffs to comply with trust
fund monitoring and reporting requirements or to submit accurate monitoring
reports; or a failure to comply with the conditions of the judgment of compliance or
a revocation of the judgment of compliance; or a failure to implement the approved
Spending Plan; or the expenditure of funds on activities not approved by the Court;
or for other good cause demonstrating the unapproved use(s) of funds, the Court
may avuthorize the State of New Jersey, Department of Community Affairs (DCA),
Division of Local Government Services (LGS), to direct the manner in which the funds
in the Affordable Housing Trust Fund shall be expended, provided that all such funds
shall, to the extent practicable, be utilized for affordable housing programs within
the Borough of Englewood Cliffs, or, if not practicable, then within the County or the
Housing Region.



(a) Any party may bring a motion before the Superior Court presenting
evidence of such condition(s), and the Court may, after considering the
evidence and providing the municipality a reasonable opportunity to
respond and/or to remedy the non-compliant condition(s), and upon a
finding of continuing and deliberate non-compliance, determine to authorize
LGS to direct the expenditure of funds in the Trust Fund. The Court may also
impose such other remedies as may be reasonable and appropriate to the
circumstances.

d) All interest accrued in the housing trust fund shall only be used on eligible affordable housing
activities approved by the Court.

30-19.8 Use of Funds

a) The expenditure of all funds shall conform to a spending plan previously approved by
COAH, and a new Spending Plan approved by the Court.

b) The Court previously approved the Borough'’s right to use trust fund to purchase a 1.9 million
dollar parcel to be added to land the Borough controlled for a 100 percent set-aside. That
expense and related costs shall be a permissible use of trust fund money.

c) Funds shall not be expended to reimburse the Borough of Englewood Cliffs for past housing
activities.

d) At least thirty (30) percent of all development fees collected and interest earned shall be

used to provide affordability assistance to low- and moderate-income households in
affordable units included in the municipal Fair Share Plan. One-third of the affordability
assistance portion of development fees collected shall be used to provide affordability
assistance to those households earning thirty (30) percent or less of median income by
region.

i. Affordability assistance programs may include down payment assistance, security
deposit assistance, low interest loans, rental assistance, assistance with homeowners
association or condominium fees and special assessments, and assistance with
emergency repairs.

iil. Affordability assistance to households earning thirty (30) percent or less of median
income may include buying down the cost of low or moderate income units in the
municipal Fair Share Plan to make them affordable to households earning thirty (30)
percent or less of median income.

iii. Payments in lieu of constructing affordable units on site and funds from the sale of
units with extinguished controls shall be exempt from the affordability assistance
requirement.

iv. The 30 percent requirement may be satisfied as set forth in the Borough’s Spending
Plan.



d)

The Borough of Englewood Cliffs may contract with a private or public entity o administer
any part of its Housing Element and Fair Share Plan, including the requirement for
affordability assistance, in accordance with N.J.A.C. 5:93-8.16.

No more than 20 percent of all revenues collected from development fees, may be
expended on administration, including, but not limited to, salaries and benefits for municipal
employees or consultant fees necessary to negotiate a settlement with FSHC and any
developer, to prepare a Housing Element and Fair Share Plan, and to implement a Housing
Element and Fair Share Plan. Administrative funds may be used to retain an administrative
agent, for income qualification of households, monitoring the turnover of sale and rental
units, and compliance with COAH's monitoring requirements. Administrative funds may be
used to pay the fees of the Master and Special Counsel appointed by the Court to assist in
formulating and implementing settlement(s), formulating a housing element and fair share
plan, reviewing and making recommendations to the Court in conjunction with the Borough’s
efforts to secure approval of settlements and its housing element and fair share plan.
Administrative fees may also be used to pay for the expense of the Special Hearing Officer
in conjunction with duties the Court assigns to him. Administrative fees may be used for any
other purpose permitted by COAH regulations. Legal or other fees related to litigation
opposing affordable housing sites or objecting to COAH's regulations and/or any Court
action are not eligible uses of the affordable housing trust fund.

30-19.9 Monitoring

a)

On the first anniversary of the Court’s approval of the Spending Plan, and on every
anniversary of that date thereafter through July 1, 2025, the Borough of Englewood Cliffs
agrees to work with the Special Master so that the Special Master shall provide annual
reporting of Affordable Housing Trust Fund activity to the State of New Jersey, Department
of Community Affairs, Council on Affordable Housing or Local Government Services or other
entity designated by the State of New Jersey, with a copy provided to Fair Share Housing
Center and for posting by the Borough on the municipal website, using monitoring forms
provided by FSHC developed for this purpose by the New Jersey Department of Community
Affairs, Council on Affordable Housing or Local Government Services. The reporting shall
include an accounting of all Affordable Housing Trust Fund activity, including the sources
and amount of funds collected and the amounts and purposes for which any funds have
been expended.

30-19.10 Ongoing Collection of Fees

a)

The ability for the Borough of Englewood Cliffs to impose, collect and expend development
fees shall expire with its substantive certification or judgment of compliance unless the
Borough of Englewood Cliffs has filed an adopted Housing Element and Fair Share Plan
with the Court, has petitioned for substantive certification or a judgment of compliance, and
has received the Court's approval of its development fee ordinance. If the Borough of
Englewood Cliffs fails to renew its ability to impose and collect development fees prior to
the expiration of substantive certification or any judgment of compliance, it may be subject
to forfeiture of any or all funds remaining within its municipal trust fund. Any funds so
forfeited shall be deposited into the "New Jersey Affordable Housing Trust Fund"
established pursuant to section 20 of P.L.1985, c.222 (C.52:27D-320). The Borough of
Englewood Cliffs shall not impose a residential development fee on a development that
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receives preliminary or final site plan approval after the expiration of its substantive
certification or judgment of compliance, nor shall the Borough of Englewood Cliffs
retroactively impose a development fee on such a development.

SECTION Il. If any provision of this ordinance is held invalid by a court of competent jurisdiction,
the remaining provisions of the ordinance shall not be invalidated and shall remain in full force
and effect.

SECTION lll. All ordinances and parts of ordinances which are inconsistent with the provisions of
this ordinance are hereby repealed to the extent of such inconsistency

Effective Date

This ordinance shall take effect at such time as the Court enters a final Judgment of Compliance
and Repose (“JOR”) approving the Housing Element and Fair Share Plan the Borough placed on
file on November 13, 2020, which final JOR may have conditions the Court deems necessary to
implement the settlement agreement dated October 08, 2020 between the Borough of Englewood
Cliffs and Fair Share Housing Center , following a duly-noticed fairness and compliance hearing..
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BOROUGH OF ENGLEWOOD CLIFFS
BERGEN COUNTY, NEW JERSEY

RESOLUTION 25-30

RESOLUTION OF THE COUNCIL OF THE BOROUGH OF ENGLEWOOD
CLIFFS, APPOINTING TRIAD ASSOCIATES AS THE BOROUGH OF
ENGLEWOOD CLIFFS’ ADMINISTRATIVE AGENT

WHEREAS, The Borough of Englewood Cliffs’ Housing Element and Fair Share Plan promotes an
affordable housing program pursuant to the Fair Housing Act (N.J.S.A. 52:27D-301, et. seq.), applicable
Council on Affordable Housing (“COAH”) regulations and Uniform Housing Affordability Controls
(“UHAC?”) regulations; and

WHEREAS, the Borough isrequired to appointan Administrative Agentto administer Englewood
Cliffs’ affordable housing program and to help enforce the requirements of applicable COAH and UHAC
regulations, the Borough’s affordable housing ordinance, and the Settlement Agreement between the
Borough and Fair Share Housing Center (“FSHC”); and

WHEREAS, the Borough has chosento appoint Triad Associates as its Administrative Agent; and

WHEREAS a copy of the proposal of Triad Associates to serve as Administrative Agent is
attached hereto as Exhibit A.

NOW THEREFORE BE IT RESOLVED, by the Council of the Borough of Englewood Cliffs, in the
County of Bergen, and the State of New Jersey, that Triad Associates is hereby appointed by the Council
of the Borough of Englewood Cliffs to serve as the Borough’s Administrative Agentto run the Borough’s
affordable housing program.

| do hereby certify the foregoing is a true copy of a resolution approved by the Mayor and Council at a
meeting held on February 12, 2025

Lo, Berchers RMC, CMR
Borough Clerk

Members | Motion Second Ayes Nayes Abstain Absent

Drimones X
Kim X

Biegacz X

Liang X

Patel

Koutroubas

X R R

Mayor Park
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Borough of Englewood Cliffs

Spending Plan

BOROUGH OF ENGLEWOOD CLIFFS
FOURTH ROUND AFFORDABLE HOUSING TRUST FUND SPENDING PLAN

I INTRODUCTION

The Borough of Englewood Cliffs’ affordable housing trust fund was first established through the
adoption of the Borough’s Development Fee Ordinance. On October 18, 2006, COAH approved
the Borough's proposed development fee ordinance (“DFO”). The Borough adopted the DFO as
Ordinance 2006-25 on December 20, 2006, which was later amended by Ordinance 2009-08,
approved by COAH on April 13, 2009 and adopted June 10, 2009. As part of the Borough's Third
Round compliance, the Development Fee Ordinance was once again amended and was adopted
via Ordinance No. 20-18. The Court approved the amended Development Fee Ordinance via the
Final JOR issued on December 22, 2020.

As part of the Third Round, a Spending Plan was prepared to be adopted as part of the Borough’s
Third Round Housing Element and Fair Share Plan (“HEFSP”) detailing how the Borough of
Englewood Cliffs intended to spend its affordable housing trust fund revenues pursuant to N.J.S.A
52:27D-329.2 and in alignment with the housing programs outlined in the HEFSP. During the course
of the Third Round, the Borough prepared an HEFSP, which was adopted by the Planning Board on
January 7, 2019. On December 22, 2020, a Declaratory Judgment of Compliance and Repose
(“JOR”) was granted, which approved the Borough'’s Third Round HEFSP and associated appendices,
including the Borough’s Third Round Spending Plan.

Using the approved amended Spending Plan from the Third Round as a basis, the Borough has
prepared this Spending Plan for the Fourth Round period in accordance with the Municipal Land
Use Law (N.J.S.A. 40:55D-1 et seq.) and the Fair Housing Act (N.J.S.A. 52:27D-301). This Spending
Plan is submitted to the Superior Court of New Jersey for approval as an appendix to the Borough’s
Fourth Round Housing Element and Fair Share Plan.

Per the Borough’s affordable housing trust fund bank statement ending in May 2024, the Borough
had a balance of $2,707,952.55 in its affordable housing trust fund. All development fees,
payments in lieu of constructing affordable units on site, funds from the sale of units with extinguished
controls, and interest generated by the fees are deposited in a separate interest-bearing
Affordable Housing Trust Fund at Investors Bank, for the purposes of affordable housing. These
funds shall be spent in accordance with N.J.S.A. 52:27D-329.2 as described in the sections that
follow.

1. REVENUES FOR CERTIFICATION PERIOD

To calculate a projection of revenue anticipated through the Fourth Round period (July 1,
2025 - June 30, 2035), the Borough has considered the following:

(a) Development fees:
1. Residential and nonresidential projects which have had development fees
imposed upon them at the time of preliminary or final development

approvals;
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2. Projects which have had fees imposed upon them per Redevelopment
Agreements.
3. Future development that is likely to occur based on historical rates of

development.

(b) Payment in lieu (PIL):

(c) Other funding sources:

The funds listed as “Other Income” in Table 1 of this Spending Plan include
reimbursements from overpayments of administrative expenses and/or
reconciliations of errors within the trust fund account ledger.

(d) Projected interest:

Interest on the projected revenue in the municipal affordable housing trust
fund based on an annual percentage yield (APY) of 2.90%.!

REVENUE PROJECTION

One of the primary sources of revenue for the Borough’s affordable housing trust fund is
through development fees. Development fees are issued as a percentage of the equalized
assessed value for residential and non-residential development, with this percentage
differing based on the type of development. The collected payments of residential and non-
residential development fees are then deposited into the Borough’s affordable housing trust
fund and are to be used and expensed in accordance with N.J.S.A. 52:27D-329.2.

Per § 30-19.4 of the Englewood Cliffs Borough Code, residential development fees are
issued as follows:
a. “Imposed fees.

1. Within all zoning district(s), residential developers, except for developers of
the types of development specifically exempted below, shall pay a fee of one
and a half (1.5%) percent of the equalized assessed value for residential
development provided no increased density is permitted.

2. When an increase in residential density pursuant to N.J.S.A. 40:55D-70d(5)
(known as a "d" variance) has been permitted, developers may be required to
pay a development fee of six (6%) percent of the equalized assessed value
for each additional unit that may be realized. However, if the zoning on a sife
has changed during the two-year period preceding the filing of such a variance
application, the base density for the purposes of calculating the bonus
development fee shall be the highest density permitted by right during the two-
year period preceding the filing of the variance application.

Example: If an approval allows four units to be constructed on a site that was
zoned for two units, the fees could equal one and a half (1 1/2%) percent of

1 2.90% is the current APY as per the Borough's Affordable Housing Trust Fund December 31, 2024, bank
statement with TD Bank.
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the equalized assessed value on the first two units; and the specified higher
percentage up to six percent of the equalized assessed value for the two
additional units, provided zoning on the site has not changed during the two-
year period preceding the filing of such a variance application.

b. Eligible exactions, ineligible exactions and exemptions for residential development.

1.

Affordable housing developments, developments where the developer is
providing for the construction of affordable units elsewhere in the municipality,
and developments where the developer has made a payment in lieu of on-site
construction of affordable units shall be exempt from development fees.
Developments that have received preliminary or final site plan approval prior
to the adoption of a municipal development fee ordinance shall be exempt from
development fees, unless the developer seeks a substantial change in the
approval. Where a site plan approval does not apply, a zoning and/or
building permit shall be synonymous with preliminary or final site plan approval
for this purpose. The fee percentage shall be vested on the date that the building
permit is issued.

Development fees shall be imposed and collected when an existing structure
undergoes a change to a more intense use, is demolished and replaced, or is
expanded, if the expansion is not otherwise exempt from the development fee
requirement. The development fee shall be calculated on the increase in the
equalized assessed value of the improved structure.

Developers of residential structures demolished and replaced as a result of a
fire, flood or natural disaster shall be exempt from paying a development fee.”

Per § 30-19.5 of the Englewood Cliffs Borough Code, non-residential development fees are
issued as follows:
a. “Imposed fees.

1.

Within all zoning districts, non-residential developers, except for developers
of the types of development specifically exempted, shall pay a fee equal to two
and one-half (2.5%) percent of the equalized assessed value of the land and
improvements, for all new non-residential construction on an unimproved lot or
lots.

Non-residential developers, except for developers of the types of development
specifically exempted, shall also pay a fee equal to two and one-half (2.5%)
percent of the increase in equalized assessed value resulting from any additions
to existing structures to be used for non-residential purposes.

Development fees shall be imposed and collected when an existing structure is
demolished and replaced. The development fee of two and one-half (2.5%)
percent shall be calculated on the difference between the equalized assessed
value of the pre-existing land and improvement and the equalized assessed
value of the newly improved structure, i.e. land and improvement, at the time
final certificate of occupancy is issued. If the calculation required under this
section results in a negative number, the non-residential development fee shall
be zero.

As to any non-residential development, in the event of any conflict with the
requirements of the ordinance previously approved by COAH, this ordinance
and the Non-residential Development Fee Act ("NRDFA"), the NRDFA shall
confrol.
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b. Eligible exactions, ineligible exactions and exemptions for non-residential
development.

1. The non-residential portion of a mixed-use inclusionary or market rate
development shall be subject to the two and a half (2.5%) percent development
fee, unless otherwise exempted below.

2. Non-residential developments shall be exempt from the payment of
nonresidential development fees in accordance with the exemptions required
pursuant to P.L.2008, c.46, as specified in the Form N-RDF "State of New
Jersey Non-Residential Development Certification/Exemption” Form. Any
exemption claimed by a developer shall be substantiated by that developer.

3. A developer of a non-residential development exempted from the
nonresidential development fee pursuant to P.L.2008, c.46 shall be subject to
it at such time the basis for the exemption no longer applies, and shall make
the payment of the non-residential development fee, in that event, within three
years after that event or after the issuance of the final certificate of occupancy
of the non-residential development, whichever is later.

4. If a property which was exempted from the collection of a non-residential
development fee thereafter ceases to be exempt from property taxation, the
owner of the property shall remit the fees required pursuant to this section within
45 days of the termination of the property tax exemption. Unpaid
nonresidential development fees under these circumstances may be enforceable
by the Borough of Englewood Cliffs as a lien against the real property of the
owner.”

Given that this Spending Plan has been prepared at the start of the ten-year Fourth Round
period, and assuming the variability of development trends over the next decade, the
projection of revenue in the Borough’s affordable housing trust fund during the Fourth Round
is simplified by combining the income from residential development fees, non-residential
development fees, and fees from Redevelopment Agreements over the last five years to
calculate an annual development fee income average. This annual development fee income
average is then redistributed over the forthcoming ten-year Fourth Round period.

Per the Borough’s Affordable Housing Monitoring System (AHMS), which is used to report
the Borough's trust fund transactions to the DCA, over the five-year period of May 2019 to
May 2024, the Borough collected approximately $2,865,727.41 in residential
development fees, non-residential development fees, and fees from Redevelopment
Agreements.2 Therefore, on average, the Borough collected approximately $573,145.48
per year, or approximately $47,762.12 per month, from development fees and fees from
Redevelopment Agreements. Based on a conservative assumption that development occurs
at a similar rate over the next decade, a total of $5,731,454.82 in revenue from
development fees and fees from Redevelopment Agreements is expected to be collected
from July 1, 2025 to June 30, 2035.

Additionally, based on an annual percentage yield of 2.90%, the Borough may receive
approximately $1,791,447.58 in revenue collected from interest over the Fourth Round.

2 Between May 2019 and May 2024, the Borough had a balance of $2,707,952.55 in its affordable housing trust
fund via the AHMS, which consisted of approximately $2,865,727.41 in income from development fees, $128,896.63
in interest and $286,671.49 in expenditures.
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Therefore, for the period of July 1, 2025 through June 30, 2035, the Borough of Englewood
Cliffs estimates to collect a total revenue of $5,731,454.82 from development fees and
Redevelopment Agreement fees, and approximately $1,791,447.58 in account interest on
existing funds (assuming a 2.90% APY). These revenue sources sum to a total of
approximately $7,522,902.40 in potential affordable housing trust fund account revenue
during the Fourth Round.

Furthermore, all revenue from the affordable housing trust fund collected during the Third
Round period shall be allocated as provided in the adopted Third Round Spending Plan.
This Fourth Round Spending Plan therefore only provides an allocation of funds projected
to be collected during the Fourth Round, as the remaining revenue within the affordable
housing trust fund has been set aside to be spent as outlined in the adopted Third Round
Spending Plan. Should any change in circumstances necessitate the allocation of funds as
detailed in the Third Round Spending Plan to be modified, the Borough reserves the right to
amend the Fourth Round Spending Plan to address any adjustments to the apportionment
of existing trust fund monies.
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TABLE 1: PROJECTED REVENUES AFFORDABILITY HOUSING TRUST FUND JULY 1, 2025 — JUNE 30, 2035

ENGLEWOOD CLIFFS, BERGEN COUNTY, NEW JERSEY

REVENUES PROJECTED REVENUES — AFFORDABLE HOUSING TRUST FUND — JULY 1, 2025 THROUGH JUNE 30, 2035
PRIOR TO
START OF
SOURCE OF FOURTH
FUNDS ROUND
- DEC 31, 2026 2027 2028 2029 2030 2031 2032 2033 2034 JUNE 30 TOTAL
2025 2035 REVENUE
1) Income from
Residential
Development
Fees, Non-
Residential $2,865,727.4 $286,572.7 $573,145.4 $573,145.4 $573,145.4 $573,145.4 $573,145.4 $573,145.4 $573,145.4 $573,145.4 $573,145.4 $286,572.7 | $5,731,454.8
Development 1 4 8 8 8 8 8 8 8 8 8 4 0
Fees, and
Redevelopme
nt Agreement
Fees
2) Paymentsin
Lieu of _ _ _ _ _ _ _ _ _ _ _ _ _
Construction
3) Other Income
(a) — — — — — — — — — — — — —
4)  Interest on $179,1447 $179,144.7 $179,144.7 $179,144.7 | $179,144.7 | $179,144.7 | $179,144.7 | $179,144.7 | $179,144.7 $1,791,447.5
- $128,896.63 $89,572.38 o 6 6 6 6 6 6 6 6 $89,572.38 8
Existing (d) 6 ©
$2,994,624.0 $376,145.1 $752,290.2 $752,290.2 $752,290.2 $752,290.2 $752,290.2 $752,290.2 $752,290.2 $752,290.2 $752,290.2 $376,145.1 $7.522,902.4
Total 4 '2 : :t : 4 4 4 4 4 4 4 4 ’2 : ’ 0’ y
(b)

(a) “Other Income” includes reimbursements from overpayments of administrative expenses and/or reconciliations of errors within the trust fund account ledger.

(b) As of May 31, 2024, the Borough reported a total of $2,994,624.04 in revenue in its affordable housing trust fund via the AHMS, which consisted of approximately $2,865,727.41 in development fees and $128,896.63 in interest.

(c)

Interest over the ten-year Fourth Round period is calculated based on an APY of 2.90%

(d) A 10-year interest projection divided evenly across the 4th round was utilized to predict the total 4th round interest revenue for the Township. The interest collected is not likely to be constant for each year.
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3. ADMINISTRATIVE MECHANISM TO COLLECT AND DISTRIBUTE FUNDS

The following procedural sequence for the collection and distribution of development fee
revenues shall be followed by the Borough of Englewood Cliffs:

(a) Collection of Development Fee revenues:

Collection of development fee revenues shall be consistent with the Borough of
Englewood Cliffs' Development Fee Ordinance for both residential and non-
residential developments in accordance with P.L. 2024, ¢.2 and P.L.2008, c.46,
sections 8 (C. 52:27D-329.2) and 32-38 (C. 40:55D-8.1 through 8.7).

Pursuant to a development approval by the Board having jurisdiction, the Borough
Clerk will notify the construction official of the approval. At the time of construction
permit application, the construction official will notify the tax assessor and request
an initial calculation of the equalized assessed value (EAV) of the proposed
development and the resulting fee to be posted. One-half of the fee will be due at
the time of issuance of the first building permit. For non-residential development
only, the developer will be provided a copy of Form N — RDF “State of New Jersey
Non-Residential Development Certification/Exemption”. This form will be used by
the tax assessor to verify exemptions and to prepare estimated and final
assessments.

At the time of request for the final inspection, the construction official will notify the
tax assessor and request confirmation of, or modification of, the initial (EAV) as the
case may be. The final (EAV) will be provided to the developer within ten (10) days
of the request for final inspection. Payment of the fee will then become a condition
of issuance of the certificate of occupancy.

4. DESCRIPTION OF ANTICIPATED USE OF AFFORDABLE HOUSING FUNDS

(a) Fourth Round Projects
i. Rehabilitation Projects (N.J.S.A. 52:27D-329.2)

The Borough’s Fourth Round present need (rehabilitation) obligation is zero
(0). While the Borough is not required to provide any units towards its
Rehabilitation obligation during the Fourth Round, the Borough may elect to
facilitate the rehabilitation of units through participation in a rehabilitation
program to be credited towards any future present need obligation, and
shall amend the Spending Plan to reflect funding of such program.

ii. Costs Associated with the New Construction of Affordable Units (N.J.S.A.
52:27D-329.2)

The Borough will dedicate funding towards the new construction of
affordable units during the Fourth Round period for projects set forth in the
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Borough’s 2025 HEFSP or projects proposed while the Fourth Round
progresses. Funds for the construction of new affordable units will be
allocated on a project-by-project basis as a project realistically moves
forward. Additional funding towards the project(s) will likely be sought
through and be the subject of a 9-percent NJHMFA tax credit application or
other funding source.

Total Fourth Round Projects Expenditure: $3,761,451.20

Affordability Assistance (N.J.S.A. 52:27D-329.2)

The Borough of Englewood Cliffs is required to spend a minimum of 30 percent of
development fee revenue to render units more affordable and at least one-third of
that amount must be dedicated to very-low income households or to create very-low
income units (i.e. households earning less than 30 percent of the regional median
income). The actual affordability assistance minimums are calculated on an ongoing
basis based on actual revenues.

TABLE 2: PROJECTED MINIMUM AFFORDABILITY ASSISTANCE REQUIREMENTS

ENGLEWOOD CLIFFS, BERGEN COUNTY, NEW JERSEY

Development fees and fees from Redevelopment
Agreements projected through the Fourth Round $5,731,454.80
(7/1/2025 - 6/30/2035)

Interest projected through the Fourth Round
(7/1/2025 - 6/30/2035)

+ | $1,791,447.58

(7/1/2025 - 6/30/2035)

Total =] $7,522,902.40
PROJECTED MINIMUM FOURTH ROUND
AFFORDABILITY ASSISTANCE REQUIREMENT x 0.30 = | $2,256,870.72

PROJECTED MINIMUM FOURTH ROUND VERY
LOW-INCOME AFFORDABILITY ASSISTANCE =~ 3=|$752,290.24
REQUIREMENT (7/1/2025 - 6/30/2035)

The Borough will dedicate at least $2,256,870.72 from its municipal affordable
housing trust fund to render units more affordable. Of this amount, $752,290.24
will be utilized to encourage private sector provision of very low-income units
through the offering of a subsidy for the development of said units. The Borough
reserves the right to use even more of its affordability assistance funds to help
subsidize low and/or very low-income units. In addition, the Borough will utilize such
funds for any emergency repairs of older affordable units in the Borough, should
that be necessary.

The Borough will dedicate Affordability Assistance funding from the affordable
housing trust fund to render the units constructed in municipally sponsored 100%
affordable projects to be more affordable; to provide a first month’s rent and
program for rental units; and to provide a down payment assistance program for
for-sale units, as follows.
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i.  Creation of very low-income units in municipally sponsored 100%
affordable projects;
ii. Supportive/Special Needs Assistance Direct Subsidy to create new
units within the Borough with a 30-year deed restriction requirement;
iii.  Additional affordability assistance:
a. Rental Units:
i. One or two month’s rent assistance program;
ii. Reimbursement for qualified moving expenses, up to
$1,000;
b. For-Sale Units:
i. Down payment assistance up to $15,000 per unit;
ii. Emergency Repairs.

An Affordability Assistance Manual will be prepared by the Borough's
Administrative Agent.

Total Affordability Assistance Expenditures: $2,256,870.72

Administrative Expenses (N.J.S.A. 52:27D-329.2)

The Borough of Englewood Cliffs may use development fee revenue for related
administrative costs up to a 20 percent limitation pending funding availability after
programmatic and statutory affordability assistance expenditures. The actual
administrative expense maximum is calculated on an ongoing basis based on actual
revenues.

TABLE 3: PROJECTED MAXIMUM ADMINISTRATIVE EXPENSE REQUIREMENTS

ENGLEWOOD CLIFFS, BERGEN COUNTY, NEW JERSEY

Development fees and fees from Redevelopment
Agreements projected through the Fourth Round
(7/1/2025 - 6/30/2035)

$5,731,454.80

Interest projected through the Fourth Round + $1,791,447.58
(7/1/2025 - 6/30/2035)

Total = $7,522,902.40
PROJECTED FOURTH ROUND MAXIMUM
ADMINISTRATIVE EXPENDITURES (7/1/2025 - x 0.20 = $1,504,580.48

6/30/2035)

The Borough projects that no more than $1,504,580.48 will be available from the
affordable housing trust fund to be used for administrative purposes during the
Fourth Round (July 1, 2025 — June 30, 2035). However, administrative expenses are
limited to 20% of what is actually collected; therefore, the projected 20% cap of
$1,504,580.48 may only be expended in a total amount equaling 20% or less of
the total revenue from development fees, Redevelopment Agreement fees, and
interest at the time of expense.
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Projected administrative expenditures, subject to the 20 percent cap, are as follows:

1)

Personnel wages, salaries, and benefits for administering affordable housing
activities;

2) Consulting fees for the preparation of Housing Element/Fair Share Plans,
assisting other affordable housing activities including, but not limited to,
professional planner and professional engineer consultant fees;

3) Fees for other consulting activity as may be found necessary supportive of
affordable housing provision, including office supplies;

4) Legal fees; and

3) Fees for the administration of Affordability Assistance programs by
qualified entities retained by the Borough of Englewood Cliffs.

Total Administrative Expenditure: $1,504,580.48

EXPENDITURE SCHEDULE

Upon approval by the Court, the Borough acknowledges that the expenditures of funds
contemplated herein shall constitute the “commitment” for expenditure required pursuant to
N.J.S.A. 52:27D-329.2, with the ten-year time period contemplated therein commencing in
accordance with the provisions of In re Tp. Of Monroe, 442 N.J. Super. 565 (Law Div. 2015)
(aff'd 442 N.J. Super. 563).

Where applicable, the funding schedule below parallels the proposed strategies presented
thus far by the Borough, and is summarized as follows.
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TABLE 4: PROJECTED EXPENDITURE SCHEDULE AFFORDABLE HOUSING TRUST FUND JULY 1, 2025 — JUNE 30, 2035
ENGLEWOOD CLIFFS, BERGEN COUNTY, NEW JERSEY

PROJECTED EXPENDITURE SCHEDULE — AFFORDABLE HOUSING TRUST FUND — JULY 1, 2025 THROUGH JUNE 30, 2035

PROGRAM NUMBER OF UNITS
PROJECTED JULY12025-DEC | 5056 | 2027 | 2028 | 2029 | 2030 | 2031 | 2032 | 2033 | 2034 | JUNES3O. O
31 2025 2035 EXPENDITURES (a)
Fourth Round Projects TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD $3,761,451.20
Affordability Assistance TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD $2,256,870.72
Administration TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD TBD $1,504,580.48
Total 8D TBD 8D 8D TBD TBD TBD TBD TBD TBD TBD TBD $7,522,902.40

(a) Expenditures are not shown on an annual basis for the purposes of this expenditure schedule due to the fact that the timing and amount of expenditures, and consequently the change in trust fund balance, will impact the amount of
interest collected on the account. Given that the 30% minimum affordability assistance expenditure requirement and 20% maximum administrative expenditure requirement are based on actual revenue, the expenditure schedule has been

simplified to show total expenditures over the Fourth Round period to avoid misrepresentation of the availability of funds to be expended on an annual basis. This Spending Plan shall be subject to future amendment to represent the
actual funds collected and expended throughout the progression of the Fourth Round.
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6. EXCESS OR SHORTFALL OF FUNDS

The Borough of Englewood Cliffs acknowledges that the actual revenue collected may be
less than what is projected in this Spending Plan for a variety of reasons, including, but not
limited to: (a) a moratorium on collection of development fees may be imposed by law; and
(b) the actual amount of development in the Borough may be less than what is anticipated.
Should there be a shortfall of funds, the Borough agrees that in no event shall it utilize more
than 20% of the revenue collected from development fees, Redevelopment Agreement fees,
and interest for administration.

The Borough intends to expend all current and future revenues toward the mechanisms, as
described in this Spending Plan. In the event of an excess of funds, these would be dedicated
toward supplementing any programs or projects within the regulatory limits as described
herein. The Borough reserves the right to use the remainder first toward emerging
mechanisms and for additional assistance where needed to support mechanisms included in
the Borough’s Housing Element and Fair Share Plan as needed, in accordance with the
requirements set forth in P.L. 2024, c.2. Should there be a surplus beyond emerging
mechanisms, et. al., the Borough reserves the right to use the remainder toward the next
round of affordable housing, which will be addressed by an adopted Spending Plan in a
timeframe that will satisfy the requirements of N.J.S.A 52:27D-329.2. The Borough reserves
the right to submit an updated Spending Plan to reflect any change in circumstance of the
mechanisms and funds detailed herein.

1. SUMMARY

The Borough of Englewood Cliffs intends to spend Affordable Housing Trust Fund revenues pursuant
to N.J.S.A. 52:27D-329.2 and consistent with the housing programs outlined in the Housing Element
and Fair Share Plan that evolves from the Borough's ongoing compliance efforts.

The Borough recognizes that the projections in this Spending Plan are generated from a baseline
assumption that development over the last five years will continue at a similar rate over the ten-
year Fourth Round period, and the Borough therefore reserves the right to amend the contents of
this Spending Plan to reflect a change in the Borough’s development climate, Fourth Round HEFSP,
Development Fee Ordinance, and/or any circumstance impacting the projections detailed herein.

Regarding the Fourth Round period, the Borough projects approximately $$7,522,902.40 to be
collected from development fees, Redevelopment Agreement fees, and interest on existing funds
from July 1, 2025 through June 30, 2035. Of this projected $7,522,902.40 to be collected during
the Fourth Round, the Borough shall dedicate a minimum of 30% (or $2,256,870.72) to render units
more affordable and no more than 20% (or $1,504,580.48) to cover administrative costs. The
remainder ($3,761,451.20) is intended to be used toward Fourth Round projects (which includes
both rehabilitation projects and new construction of affordable units), which will be allocated on a
project-by-project basis as the specificity of these projects becomes more apparent over the Fourth
Round period. The Borough anticipates that the balance of revenues collected less expenses from
July 1, 2025 to June 30, 2035 will be as close to zero dollars ($0) as possible whereas any excess
funds would be dedicated toward supplementing any programs or projects within the limits as
described herein, toward emerging mechanisms pursuant to N.J.S.A. 52:27D-329.2, or reserved
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toward compliance with the next round of affordable housing in accordance with the Fair Housing
Act.

TABLE 5: FOURTH ROUND SPENDING PLAN SUMMARY
ENGLEWOOD CLIFFS, BERGEN COUNTY, NEW JERSEY

PROJECTED REVENUE 7/1/2025 — 6/30/2035
Development fees and Redevelopment Agreement Fees + $5,731,454.80
Interest on existing funds + $1,791,447.58
TOTAL PROJECTED REVENUE 7/1/2025 - 6/30/2035 = $7,522,902.40
PROJECTED EXPENDITURES 7/1/2025 - 6/30/2035
Funds towards Fourth Round Projects (new
construction/rehabilitation) - $3,761,451.20
Affordability assistance - $2,256,870.72
Administration - $1,504,580.48
TOTAL PROJECTED EXPENDITURES 7/1/2025 — 6/30/2035 | = $7,522,902.40
REMAINING BALANCE = $0
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§ 30-5.15 DOWNTOWN TIERS (SOUTHERN SYLVAN AVENUE OVERLAY ZONES C AND
SYLVAN AVENUE D) INCLUSIONARY HOUSING OVERLAY -4 (IHO-4) ZONES.

[DRAFT]

§ 30-5.15.1 Purpose.

a. This section establishes the Downtown Tiers (Southern Sylvan Avenue Overlay Zone C and
Sylvan Avenue Overlay Zone D - 4 (IHO-4) Zone, which shall be applied, as shown in the
attached tables as Attachment A to this section and shown in the attached map as Attachment
B, in two (2) distinct districts:[11

1. Southern Sylvan Avenue Overlay Zone C, the area located along Sylvan Avenue, to the
east of Palisades Avenue - which is comprised of the existing B-4 Zoning District in the
northern portion and the existing R-B Zoning District in the northern portion. It is bounded
by Sylvan Avenue (US Route 9W) and Demarest Avenue. The Overlay shall apply to the
following properties, specifically: Block 617, Lot 6, and Lots 13-17.

2. Sylvan Avenue Overlay Zone D, the area located along Sylvan Avenue, west of Sherwood
Avenue - which is only comprised of the existing B-2 Zoning District. The Overlay shall
apply to the following properties, specifically: Block 130, Lots 22-25, Block 313, Lots 1-3,
Block 314, Lots 10-15, and Block 411, Lots 16-23.

[11 Attachments on file in the Borough offices.

b. The Downtown Tiers (Southern Sylvan Avenue Overlay Zones C and Sylvan Avenue Overlay
D) Inclusionary Housing Overlay - 4 (IHO-4) Zone districts shall permit both mixed commercial
and residential development or sole-use multi-family residential development meeting the use,
bulk, and design standards contained hereinafter provided that at least 20% of all
residential units created pursuant to the overlay zone standards shall be set aside for low-
and moderate-income households as provided for elsewhere in this section.

c. The underlying zone districts' regulatory provisions shall remain in force. Any existing
development on a parcel within the Downtown Tiers (Southern Sylvan Avenue Overlay Zones
C and Sylvan Avenue Overlay D) Inclusionary Housing Overlay - 4 (IHO-4) Zone that is
compliant with the requirements of the underlying zoning may continue or expand as it would
have prior to the adoption of this overlay zone. Any developer or property owner that wishes
to develop or use a property in a manner consistent with the existing, underlying zoning may
do so and not be subject to the requirements of the overlay zone.

d. Notwithstanding the foregoing, every site within the areas identified above may be
redeveloped as a completely residential inclusionary project at a density of 20 units per acre
with a 20 percent set aside. Alternatively, the site can be redeveloped as a mixed
commercial /residential project in which the residential component may be developed at a
density of 24 units per acre with a 20% set aside. The affordable units shall not be age-
restricted.

e. Definitions. The following terms, as used in this section, shall have the following meanings:


https://ecode360.com/35703137#37557079
https://ecode360.com/35703137#37557079
https://ecode360.com/35703137#37576861
https://ecode360.com/35703137#ft37576864-1
https://ecode360.com/35703137#ref37576864-1

AVERAGE FINISHED GRADE

Shall mean the average finished grade of a building or structure measured at intervals of
ten (10) feet along each exterior wall of the building or structure, i.e. the sum of the results
of such finished grade measurements, divided by the number of such measurements.

BUILDING COVERAGE

Shall mean that portion of a lot covered by the largest floor area of all structures, both
principal and accessory.

BUILDING HEIGHT, ACCESSORY BUILDING OR STRUCTURE

Shall mean the measurement from the average finished grade to the midpoint of the roof
for pitched roofs and the highest point of the roof deck for flat roofs, for any accessory
buildings or structures.

BUILDING HEIGHT, MULTI-FAMILY DWELLING, TOWNHOUSE OR STACKED TOWNHOUSE

Shall mean the measurement of the vertical distance from the Average Finished Grade to
the highest point of the roof deck which intersects the building's exterior walls.

DWELLING, MULTI-FAMILY

Shall mean a building containing three (3) or more dwelling units, including units that are
located one over another, where entranceways, hallways, basements, attics, storage
areas, heating systems, yards and similar services in the building may be individual,
shared in common, or in combination.

ELEVATION ABOVE MEAN SEA LEVEL

Shall be defined as a measure of the vertical distance of a location in reference to the
mean sea level (MSL) based on the National Geodetic Vertical Datum of 1929 (see the
NOAA, National Geodetic Survey website:

https:/ /www.ngs.noaa.gov/datums/vertical /national-geodetic-vertical-datum-1929.shtml)

MULTI-FAMILY FLOOR AREA RATIO

Shall mean the area of all floors of multi-family buildings, including spaces within multi-
family buildings used for off-street parking or loading.

STORY

Shall mean the portion of a building included between the surface of any floor and the
surface of the next floor above it, or if there is no floor above it, then the space between
the floor and the ceiling or roof next above it.

§ 30-5.15.2 Permitted Uses.



https://ecode360.com/37576872#37576872
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https://ecode360.com/37576874#37576874
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https://ecode360.com/35703137#37576880

a. Principal uses. The following uses shall be permitted on any property within the Downtown
Tiers (Southern Sylvan Avenue Overlay Zones C and Sylvan Avenue Overlay D) Inclusionary
Housing Overlay -4 (IHO-4) Zone provided the following:

1. Multi-family Residential Development.

2. Mixed Commercial /Multi-Family Residential Development in structures combining
retail business establishments or personal service establishments on the ground
floor and containing a multi-family residential use above with no residential
dwelling units located on the ground floor.

3. Non-residential uses within mixed commercial/residential structure shall be
enumerated pursuant to Borough Code §§ 30-5.4, 30-5.5, 30-5.6, and 30-5.7 in
the B-4 and R-B Zones for Overlay Zone C and B-2 Zone for Overlay D.

4. All uses enumerated in the underlying zoning.

b. Accessory uses and structures. The following accessory uses and structures shall be permitted:
1. Amenities ancillary to multi-family residential and mixed commercial /residential
developments, such as lobbies, fitness centers, storage areas for the residents of
the multi-family buildings, and common area meeting rooms for the residents of the
building.
2. Active and passive outdoor recreation areas.

g

Common indoor open space areas.

4. Parking spaces, driveways, structured multi-level parking garages provided that
any structured parking is enclosed with the same building materials and finishes
used for the main portion of the mixed commercial /residential or multi-family
residential building.

5. Refuse and recycling building and/or structure.

6. Roof decks including furnishings, screening, landscaping shade structures and
facilities.

7. Stationary generators.

8. Fences and walls.

9. Signage.

10. HVAC equipment and utility cabinets/controllers.

11.Temporary construction trailers, temporary sales trailer, and /or temporary sales

office through final project Certificate of Occupancy.
12. Any use or structure that is customarily incidental and subordinate to the principal
use of land or building located on the same lot.

§ 30-5.15.3 Area and Bulk Requirements.

a. Minimum Gross Lot area: 0.2 acre (8,712 sq. ft.) for all overlay sections, Sylvan Avenue
Overlay C and Sylvan Avenue Overlay D Zone District.
b. Maximum Density.
1. Multi-Family Residential Development: 20 units/acre.
2. Mixed Commercial /Residential Development: 24 units/acre.
c.  Minimum lot width: 50 feet.


https://ecode360.com/35703298#35703298
https://ecode360.com/35703300#35703300
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d. Maximum Height.

1.

4.

Principal Buildings. The maximum building height shall be the lower elevation of 3
stories and 36 feet or XXX feet elevation [TBD and inserted in the final version of
the ordinance] above mean sea level, including a parapet for the Southern Sylvan
Avenue Overlay Area C, or XXX feet elevation [TBD and inserted in the final
version of the ordinance] above mean sea level, including a parapet for the
Sylvan Avenue Overlay D Zone District Area.

Parapets. Parapets shall measure a maximum of four (4) feet above a roof level
and shall be stepped back a minimum of 4 feet from the roof's edge.

Accessory Buildings. No accessory building or accessory structure shall exceed
sixteen (16) feet in height.

Rooftop Appurtenances:

a) Rooftop equipment and appurtenances, including elevators, elevator
overrides, air conditioning equipment, egress stair towers and similar
structures ("Rooftop Appurtenances"), shall be permitted to exceed the
maximum building height permitted herein subject to the following
requirements.

b) Rooftop Appurtenances shall not occupy more than 20% of the total area
of the roof level. No more than 5% of the total roof area may be
occupied by equipment or structures measuring up to 10 feet in height
and the remaining 15% of the total roof area may be occupied by
equipment or structures measuring up to 5 feet in height.

c) All Rooftop Appurtenances not otherwise shielded by a parapet shall be
screened or otherwise visually mitigated such that they are not visible
from eye-level of a person standing on adjacent public streets.

Maximum impervious coverage: Eighty percent (80%) of total lot area.
f. Maximum building coverage: Sixty percent (60%) of total lot area.

g. Minimum building setbacks.

1.
2.

4.
5.

Front Yard Setback: 20 feet.

Side Yard Setback (Single): 10 feet.

Side Yard Setback (Corner Side): 15 feet.

Side Yard Setback (Combined): 20 feet or 25 feet (w/corner side).
Rear Yard Setback: 20% of lot depth.

h. The preceding standards shall apply to Downtown Tiers (Southern Sylvan Avenue Overlay
Zones C and Sylvan Avenue Overlay D) Inclusionary Housing Overlay - 4 (IHO-4) Zone.
All other provisions and standards of the Borough of Englewood Cliffs Code shall apply to
any development in the Downtown Tiers (Southern Sylvan Avenue Overlay Zones C and
Sylvan Avenue D) Inclusionary Housing Overlay — 4 (IHO-4) Zone unless the provision or

standard is in conflict with the provisions or standards herein, in which case the provisions

and standards herein shall apply.
§ 30-5.15.4 Affordable Housing Requirements.



https://ecode360.com/35703137#37576962

. Affordable units provided shall conform to the requirements of the New Jersey Fair Housing

Act, N.J.S.A. 52:27D-301 et seq. ("FHA"); applicable regulations of the New Jersey Council on
Affordable Housing ("COAH"); applicable requirements of the Courts of the State of New
Jersey; and the regulations of the New Jersey Housing and Mortgage Finance Agency
("NJHMFA") including the Uniform Housing Affordability Controls, N.J.A.C. 5:80-26.1 et seq.
("UHAC") with the exception that in lieu of 10% of affordable units in rental projects being
required to be affordable to households earning at or below 35% of the regional median
household income by household size, (N.J.A.C. 5:80-26.3(d), 13% of all affordable units in
rental or for-sale projects shall be required to be affordable to households earning at or
below 30% of the regional median household income by household size ("very low income"),
in conformance with N.J.S.A. 52:27D-329.1 (L.2008, c.46, s.7) and all other applicable law.
All new construction units shall be adaptable in conformance with P.L.2005, ¢.350/N.J.S.A.
52:27D-311a and - 311b and all other applicable law. If the required number of affordable
units is an odd number, the additional unit must be a low-income unit. Example: the developer
must construct 7 affordable units: 4 must be low-income units and 3 must be moderate income
units subject to the limitations set forth herein.

. All affordable units shall comply with the Borough's pending Affordable Housing Ordinance to
be approved by the Court and the Uniform Housing Affordability Controls.

There shall be a set-aside of at least 20% of the total units as affordable units. In the event
that 20% of the total number of residential units does not equal a full integer, the fractional
number of units shall be rounded upward to provide one additional whole unit (e.g. 20% of
53 units = 10.6 units, round up to 11 units).

The developer shall have an obligation to deed restrict the Affordable Units as very-low-,
low-, or moderate-income affordable units for a period of at least thirty (30) years, until such
time and under conditions as the Borough elects to release the deed restriction, so that the
Borough may count the Affordable Units against its affordable housing obligation. The deed
restrictions shall be recorded with the County Clerk, and a copy of the recorded deed shall
be forwarded to the Borough Municipal Housing Liaison and Administrative Agent. Any sale of
the property or units shall not affect the length or terms of the deed restriction.

The bedroom distribution of the affordable units shall be in accordance with the Uniform
Housing Affordability Controls, N.J.A.C. 5:80-26.3.

The income distribution of the affordable units shall be in accordance with the Uniform Housing
Affordability Controls, N.J.A.C. 5:80-26.3, and shall also provide for a 13% set-aside of
very-low income units as part of the income distribution per paragraph a above.

The inclusionary development will be designed to integrate the low- and moderate-income
units with the market units. Affordable housing units shall be integrated within inclusionary
housing buildings containing market rate units.

Non-residential development as part of any mixed commercial /residential development shall
be subject to the provisions of Borough Code § 30-19.5.

The developer of any affordable units shall be responsible for retaining a qualified
Administrative Agent at the developer's sole expense acceptable to the Borough or utilizing
the Administrative Agent appointed by the Borough.


https://ecode360.com/37577507#37577507

§ 30-5.15.5 Off-Street Parking and Parking Design Requirements.

All off-street parking areas shall conform to the provisions of Borough Code § 30-10.1.
The minimum parking requirement shall be 1.7 spaces per dwelling unit.

Off-street parking may be located in surface parking areas and/or within a building as
established herein.

Tandem spaces (where one parking space is located directly behind or in front of another
parking space) where each space comprising the tandem is to be designated for use by a
single unit, each space comprising the tandem shall each be counted as a separate and
distinct space with each being credited towards compliance with the RSIS parking
requirement.

§ 30-5.15.6 Buffer and General Landscaping Requirements.

Buffer requirements shall be as stated under the provisions of Borough Code § 30-7.10.

A landscape plan prepared by a landscape architect licensed in the State of New Jersey
shall be submitted and shall include details for all decorative features. The plan shall identify
proposed trees, shrubs, ground cover, and other landscaping elements. When existing natural
growth is proposed to remain, the applicant shall include in the plans the proposed methods to
protect existing trees and growth during and after construction.

Any development that fronts the Palisades Interstate Parkway shall specifically provide
adequate screening along any setback from the Palisades Interstate Parkway so as to protect
its scenic quality and take other mitigating actions to protect the view from the Palisades
Interstate Parkway.

§ 30-5.15.7 Building and Architectural Standards.

a.

The preservation of the viewshed of the Palisades is a critically important aesthetic and scenic
design consideration. The applicant shall demonstrate that the proposed development would
not adversely affect the scenic integrity of the Palisades Interstate Park and its surroundings
when viewed from vantage points east and south of the Palisades, specifically the George
Washington Bridge center and the Cloisters Terrace and high point of Fort Tryon Park,
Manhattan.

Buildings shall be designed with each of a building's facade being of similar importance and
shall have a base, middle and top. Building facades may be articulated both horizontally and
vertically. Architectural devices such as providing stringcourses, cornices and sub-corniced,
raised parapets, and/or horizontally differentiating surface treatments maybe be used to aid
articulation and transitions. Bay windows and projections at each facade may also be used to
create varied articulation in the design.

Upper level facades shall be articulated to provide architectural interest. Frontages shall have
at least one window appropriately proportioned per structural bay. Building designs may
utilize various types of materials and material changes for facade articulation. The intent of
this required articulation is to create interesting and varied building facades such that the
building facades do not read as uniform or continuous slabs along the streetscape.


https://ecode360.com/35703137#37576972
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Exterior facade materials may consist of, but not limited to, masonry brick veneer,
manufactured cast stone veneer, precast sills and bands, fiber cement siding panels, accent
composite metal panels, composite wood panels and similar materials. Exterior materials may
further include windows, PVC trim, and architectural metal canopies.

Windows shall be double-glazed and vinyl- or metal-cased in all residential portions of the
building. Differentiated glazing treatment and building materials may be used at the lobby
entrance and other feature areas.

All mechanical equipment shall be set back a minimum of 10 feet from the edge of any roof
or raised parapet. If equipment is not screened by a parapet, it shall be otherwise screened
such that it is not visible from eye-level on adjacent public streets.

Elevator overrides, egress stair towers, and/or rooftop projections (excluding mechanical
equipment) measuring greater than 5 feet in height shall be clad with materials which do not
contrast with the materials used on the upper level of the building facade.

A solid wall of not less than two feet in height above floor level shall be provided along all
exterior facades, except where necessary to allow driveways or other access points.

§ 30-5.15.8 Refuse and Recycling Requirements.

a.

b.

Adequate facilities shall be provided for the handling of garbage, recycling, and other refuse
by providing and maintaining a screened enclosure, a separate building, or an interior area
within the multi-family dwelling where all trash and refuse containers shall be stored while
awaiting pickup.

A refuse and recycling building that is appropriately sized for the development shall be
provided at a minimum of 5 square feet for unit.

§ 30-5.15.9 Palisades Scenic Integrity Protection.

a.

The Preservation of the viewshed of the Palisades is a critically important aesthetic and scenic
consideration. The Palisades Scenic Integrity Protection standards require the applicant to
demonstrate that the proposed development would not adversely affect the scenic integrity of
the Palisades Interstate Park and its surroundings when viewed from vantage points east and
south of the Palisades, specifically the George Washington Bridge center and the Cloisters
Terrace and high point of Fort Tryon Park, Manhattan.

The developer shall provide studies, reports and testimony demonstrating that any proposed
development meets the height limitations for this overlay zone and complies with the
standards of this section.

Notwithstanding any other requirement of the Borough Code, no application shall be deemed
complete unless the developer has provided a copy of the application and plans to the
Executive Director of the Palisades Interstate Park Commission.

Additionally, Applicant will demonstrate that the proposed development will avoid adversely
affecting the scenic integrity of the Palisades Interstate Parkway.


https://ecode360.com/35703137#37576990
https://ecode360.com/35703137#37576993

| Southern Sylvan Overlay Zone C Streams

S Wetlands

Southern Sylvan Overlay Zone D l:l Waterbody

FEMA National Flood Hazard Layer

- Floodway

l:l 1% Annual Chance Flood Hazard
l:l 0.2% Annual Chance Flood Hazard

Southern Sylvan Avenue Overlay C L

Area of Minimal Flood Hazard

Southern Sylvan Avenue Overlay D

June 12, 2025

HARBOR CONSULTANTS
ENGINEERS, PLANNERS & SURVEYORS
320 NORTH AVENUE EAST
CRANFORD, NJ 07016
Tel (908) 276-2715 FAX (908) 709-1738




APPENDIX Z



PRICE, MEESE, SHULMAN & D’ARMINIO, P.C.

ATTORNEYS AT LAW
WWW.PRICEMEESE.COM
TICE CORPORATE CENTER 115 EAST STEVENS AVENUE 89 HEADQUARTERS PLAZA NORTH
50 TICE BOULEVARD SUITE 109 SUITE 1446
SUITE 380 VALHALLA, NEW YORK 10595 MORRISTOWN, NJ 07960

WOODCLIFF LAKE, NJ 07677
PHONE: 201-391-3737
FAX: 201-391-9360

PLEASE RESPOND TO WOODCLIFF LAKE OFFICE
June 6, 2025

VIA E-MAIL ONLY
Michael Mistretta, P.P.
Harbor Consultants
320 N Avenue East
Cranford, NJ 07016

Re: IMO Application of the Borough of Englewood Cliffs, County of
Bergen, BER-L-775-25

Dear Mr. Mistretta:

As you are aware, this office represents Scenic Hudson, Inc. (“Scenic Hudson) and the Natural
Resources Defense Council (“NRDC”) (collectively the “Conservation Groups”) with respect to the above
captioned matter. As you are aware, the Conservation Groups have demonstrated a strong commitment to
protecting and preserving the Palisades as an outstanding national historic and natural landmark from
development by taking action in the Borough of Englewood Cliffs to protect the park, its associated
parkway and its viewshed. The Palisades of the Hudson is a National Historic Landmark and National
Natural Landmark and that the Palisades Interstate Parkway is a designated Scenic By-Way. The Palisades
Interstate Park Commission (“PIPC”) was founded in 1900 by then-Governors Theodore Roosevelt and
Foster Voorhees with a mandate to protect and preserve the Palisades. For decades, the PIPC and the
Conservation Groups have worked to ensure preservation of the Palisades. Furthermore, the Conservation
Groups also strongly support the need for fair and equitable housing in the Borough and throughout the
State of New Jersey.

These goals are not mutually exclusive. As the New Jersey Supreme Court stated in Mount Laurel
11, “we emphasize here that our concern for protection of the environment is a strong one and that we intend
nothing in this opinion to result in environmentally harmful consequences.” So. Burlington County NAACP
v. Mount Laurel Twp, 92 N.J. 158, footnote 68 (1983) (“Mount Laurel II”’). Thus, while the Conservation
Groups strongly support the need for affordable housing, such re-zoning must not harm the scenic integrity
of the Palisades.

To that end, the Conversation Groups have reviewed the forty-three (43) acre area you indicated
was under consideration for multi-family zoning and requested that Saratoga Associates prepare a map
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showing acceptable above sea level (“ASL”) height limits for development in this area. This map is attached
as Exhibit “A.” With the exception of three (3) lots in the northern portion of the zone' (“Highly Visible
Areas”), each of the requested ASL limits should permit the development of a 36’ tall building. With respect
to the Highly Visible Areas, an acceptable ASL would only permit a 19’ to 35” structure. This visibility is
due to a change in topography and also the lack of tree cover in the area of Sisters of St. Joseph of Peace
property located directly to the east.

Given the change in topography, we would recommend that the ordinance adopted a separate height
limit for each lot. To that end, this office has prepared the following table:

Saratoga Map Block Lot ASL Maximum
Parcel Id #
1 130 22 411°
130 23 407°
3 130 24 411°
4 130 25 408’
5 130 28 394°
6 314 10 406’
7 314 11 398’
8 314 12 389’
9 314 13 379
10 314 14 372’
11 314 15 367
12 313 3 291°
13 313 2 336’
14 313 1 380°
15 411 23 378’
16 411 22 390°
17 411 21 385°
18 411 19 395°
19 411 18 406’
20 411 17 398’
21 411 16 395
22 411 15 387
232 411 14 384’

In order to help ensure maintaining the scenic integrity of the Palisades and surrounding area, the
Conservation Groups respectfully request that the “Palisades Scenic Integrity Protection” that was used in
the last affordable housing round, be used here. This language is attached as Exhibit “B”. Furthermore, and
with respect to the Highly Visible Areas, the impacts for development here are similar to development on
the nearby Sisters of St. Joseph of Peace Property. To the extent that the Borough wishes to permit
development at heights above the requested ASL limits for these locations, the Conservation Groups
respectfully request that, in addition to the standard “Palisades Scenic Integrity Protection Language” used
in the last affordable housing round, additional protective measures, similar to those used for the Sisters of

I Block 411, Lots 18, 19 and 21.
2 This very small parcel is located to the west of Block 411, Lot 15. Due to its small size, it is not numbered on the
attached Exhibit “A.”
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St. Joseph of Peace Property, be adopted for these areas. This should include, but not necessarily be limited
to, height requirements for rooftop appurtenances (Section 30-5.16.3(E)(4) of the Borough Code) and buffer
and general landscaping requirements (Section 30-5.16.6 of the Borough Code).

Lastly, you had also requested that the Conservation Groups review the ASL requirements for the
Northern Sylvan Avenue Corridor Inclusionary Overlay — A (“OL-A") zone. In our estimation, the below
ASL maximum heights would protect the Palisades viewshed while also allowing for reasonable
development within the parameters set forth in the OL-A zone ordinance.

Block Lot ASL Maximum
910 1 455°
1201 8 460’
1201 9.01 470°
1201 9.03 475°
1201 9.04 482°

Thank you for your time and attention to this matter. Please feel free to contact my office, should
you have any questions with respect to the above.

Sincerely,
PRICE MEESE SHULMAN & D’ARMINIO, P.C.

By: ZEdward W. Purcell
Edward W. Purcell, Esq.

CC:

Clients (via e-mail)
Robert A. Ferraro, Esq., Englewood Cliffs Borough Attorney (via e-mail)
Joshua Laird, Executive Director of PIPC (via e-mail)



Exhibit A






Exhibit B



a. Preservation of the viewshed of the Palisades is a critically important aesthetic and scenic
consideration. The Palisades Scenic Integrity Protection standards require the applicant to demonstrate
that the proposed development would not adversely affect the scenic integrity of the Palisades Interstate
Park and its surroundings and be visible above the tree canopy from vantage points east and south of
the Palisades, specifically the George Washington Bridge center and the Cloisters Terrace and high point
of Fort Tryon Park, Manhattan.

b. The developer shall provide studies, reports and testimony demonstrating that any proposed
development meets the height limitations for this overlay zone and complies with the standards of this
section.

c. Notwithstanding any other requirement of the Borough Code, no application shall be deemed
complete unless the developer has provided a copy of the application and plans to the Executive Director
of the Palisades Interstate Park Commission.

d. Additionally, applicant will demonstrate that the proposed development will avoid adversely affecting
the scenic integrity of the Palisades Interstate Parkway
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PALISADES INTERSTATE
PARK COMMISSION
ADMINISTRATION BUILDING
3006 Seven Lakes Drive

P.O. Box 427

Bear Mountain, NY 10911-0427
(845) 786-2701

May 15, 2025

Hon. Mayor Mark Park and Members of the Borough Council
Borough of Englewood Cliffs

482 Hudson Terrace

Englewood Cliffs, NJ 07632

Dear Mayor Park and Members of the Borough Council,

As the proud custodian of a nationally significant historic and natural
resource within the Englewood Cliffs community, the Palisades Interstate
Park Commission is following with great interest how the Borough will
respond to New Jersey’s new affordable housing law (P.L. 2024, c. 2) that
Governor Murphy signed into law in 2024. We are particularly interested in
understanding how the Borough intends to meet its prospective need
obligation of 329 units during the current affordable housing round.

This letter is intended to convey our concern that the Borough, to meet this
ambitious new target, may consider a waiver or change to current building
height limits in a manner that adversely impacts protected views of Palisades
Interstate Park and the Palisades Interstate Parkway. While the Park
Commission is generally supportive of affordable housing goals across the
State, we would strongly object to easing height restrictions in Englewood
Cliffs to the detriment of the Park, which is a designated National Historic
Landmark and National Natural Landmark, as well as the Parkway, which is
a National Historic Landmark and both a National and State Scenic Byway.

As you know, most of the land in the Borough of Englewood Cliffs
immediately west of Palisades Interstate Park and the Palisades Interstate
Parkway is zoned B-2, Limited Business District. Under Chapter 30 of the
Englewood Cliffs Municipal Code, the maximum building height in a B-2
district is 35 feet. At this height, any new structures are generally hidden
from view from sensitive locations with views towards Palisades Interstate
Park and the Palisades Interstate Parkway.

This is an important standard that serves to protect one of Englewood Clifts’
and the State of New Jersey’s most historic and best utilized public resources.
In fact, even the October 8, 2020 Settlement Agreement between the Borough
of Englewood Cliffs and the Fair Share Housing Center, which settled the
Borough’s obligation in the last affordable housing round, established
conservative building height limits that were intended to protect the Palisades
viewshed.



By sharing our concern now, we hope to encourage the Borough to formulate an affordable housing plan
that preserves existing height limits in areas where taller structures could impact Park views. The
Palisades Interstate Park Commission has a long history of advocacy for the land under its jurisdiction.
It was, after all, the protection of vistas to and from the Palisades that helped inspire the States of New
Jersey and New York to create the Commission 125 years ago.

To that end, we would welcome an opportunity to meet and discuss how best to avoid any conflict
between Englewood Cliff’s important affordable housing targets and the continued protection of the
Palisades. Please do not hesitate to contact me at jlaird@pipc.org, or at (845) 786-7911.

Sincerely,

Joshua Laird
cc:

Members of Englewood Cliffs Planning Board
Members of the Palisades Interstate Park Commission
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